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TH E doctrine of Uſes being, in fact, 
the foundation and theory of modern 
Conveyancing, the following Eſſay, 
which was written ſome years ago, with 
a a view of reducing into a ſmall compaſs 
the leading principles on that ſubject, is 
ſubmitted to the Profeſſion. 


Tux Author truſts to that indulgence 
which he has already experienced, for 
any errors, into which he may have 
fallen, in treating ſo conciſely a branch 
of the law, of which ſome parts are 
certainly of a very abſtruſe nature. 


Lincorn”s Inn, 


8 New. 1795. 
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USES, 


ee 


CHAPTER I. 


Of che Origin of Uſes. 
1. $ © HE original ſimplicity of the 0ign 97 


common law admitted of no . 
immediate eſtate in lands, which was 
not clothed with the legal ſeiſin and 
poſſeſſion thereof. But in proceſs of 
time, a right to the rents and profits of 
lands whereof another- perſon had the 
legal ſeiſin and poſſeſſion was intro- 
duced, and though not recognized for. 
a long time by the courts of common 
law, was notwithſtanding ſupported by 
the court of chancery, and became well 
known by the name of a Uſe. 


The introduction of this novelty has 
been attended with the moſt ſerious 
B con- 


— 


Vid. Reeves's 
Hitt. of the 


Law, vol..3. 
174. 


LEN 


conſequences, and though-at firſt it ap- 
pears to havebeen buta trivial innovation, 
yet in its progreſs it has in fact produced a 
revolution in the ſyſtem of real property, 
and introduced a mode of transferring 
land, very different from that which the 


old law had originally eſtabliſhed. 


2. A Ule was created in the following 
manner. — The owner of lands conveyed 
them by feoffment, with livery of ſeiſin 
to ſome friend, with a ſecret agreement 
that the feoffee ſhould be ſeiſed of the 
lands to the uſe of the feoffor, or of 
a third perſon. Thus the legal ſeiſin 
was in one, and rhe uſe, or right to the 
rents and profits was in another, 


3. It would be a matter of conſider- 
able difficulty to aſcertain the preciſe 
time when this diſtindion between the 
legal ſeiſin, and the right to the rents 
and profits was firſt introduced. It is 
however certain that the practice of con- 
veying lands to one perſon, to the uſe 
of another, did not become general until 

the 


111 
the reign of Edward 3. when che ecele- 
ſtaſticks adopted it, in order to evade 
- the ſtatutes of Mortmain, by procuring 


conveyances of land to be made, not 


directly to themſelves, but to ſome lay 
perſons; with a ſecret agreement, that 
theſe lay perſons ſhould hold the lands 
for the uſe of the eccleſiaſticks, and per- 
mit them to take the rents and profits. 


4. The idea of a uſe, and the rules 
by which it was firſt regulated, are now 
generally admitted to have been bot- 
towed by the eccleſiaſticks from the 
fidei-commiſſum of the civil law. It will 
therefore be neceſlary to give fo:ne ac- 
count of that ſubjet. 


Buy the Roman law a great number of 


perſons were incapable of being con- 
ſtituted heirs, or even of taking a le- 


gacy under the teſtament of a Roman 
citizen ; fuch as exiles, unmarried per- 
ſons, thoſe who had no children, tc. 
in order to evade this law, it became 
on for teſtators to conſtitute ſome 


B 2 perſon 


Bac. Read, 
on Uſes, 
Edit. 1785, 
p- 22. 
Rep. 123. a. 


Vionias ad 
Inſt. lib. 2. 
tit. 23. L. f. 


| 
| 
| 


[ 4 ] 
perſon their heir who was capable of 
inheriting, and to annex a requeſt to the 
deviſe, that the perſon thus conſtituted 
heir, ſhould give the inheritance to 
ſome other perſon who was incapable of. 


_ Toft, Inſt, taking under the will. —Quibus enim non 


6, 2 dt 23. poterant hareditatem vel legata relin- 


quere, fi relinguebant, fades commiltebant eo- 
rum, qui capere ex teſlamento poterant 
Læreditalem. 


This was called a fidei-commiſſum of 
which Juſtinian, in his Inſtitute, has 
Idem {.2, preſerved the form. Cum igitur aliquis 
ſeripſerit Lucius Titius bares eſto, poteſt ad- 
jicere, rogo te Luci Titi, ut cum primum 
poteris hareditatem meam adire, eam Cato 
Seio reddas reſtituas.— The perſon thus 
conſtituted heir was called heres fiducia- 
rius, and the perſon to whom the teſta- 
tor directed the inheritance to be given, 
was called heres fidei-commiſſarius. 


5. In caſes of this kind the, heres fidei- 
commiſſarius had only what the Roman 
lawyers called a jus precarium, that is 

a right 


11 


a right in curteſy, for which the remedy 
was only by entreaty or requeſt, ſo 
that the heres fiduciarius was under no 
legal obligation of complying with the 
directions of the teſtator,—e? ideo fidei- 


commiſſa appellata funt, quia nullo vinculds 


juris, ſed tantum pudore eorum qui ro- 
gabantur, continebantur. | 


6. Thus ſtood the Roman law, reſpect- 
ing the fidei-commſum for ſore cen- 
turies ; during which time ſeveral frauds 
were committed by thoſe who being 
conſtituted heirs, with a direction to give 
the inheritance to ſome other perſon, 
refuſed to execute the truſt repoſed in 
them by the teſtator, and converted the 
property to their own uſe. But Au- 
guſtus having been conſtituted heir in 
the teſtament of Lucius Lentulus, with a 
requeſt to give the inheritance to the 
daughter of the teſtator, he conſulted 
all the eminent lawyers at Rome, and 
in purſuance of their advice, executed 
the truſt as the teſtator had direted. — 
Nam cum (L. Lentulus) decederet in 


B 3 * Africa, 


Juſt. Inft, 
ib. 2. tit. 23. 
. 


Cicero de 
Finibus 
lib. 2. 


1 6 PÞ.4 

lt. 15 Africa, feripfit codicillos teflamento confirm 

Proem. matos, quibus ab Auguſto petiit per fidei- 
commiſſum ut faceret aliguid, et cum D. 
Auguſtus voluntatem ejus impleſſet; dein- 
ceps reliqui ejus auctoritatem ſequuti, fidet- 
comm a preſiabant : ei filia Lentuli — 
quæ * non debebat, ſolvit. 


7. It is natural to ſuppoſe that this 

example would have a conſiderable in- 

fluence over thoſe who afterwards hap- 

pened to be in the ſame fituation. 

Auguſtus however proceeded a ſtep far- 

ther, and directed the conſuls to take 
cognizance of all future caſes of this 

Juft. Inſt, kind. Juſſit conſulibus auctoritatem ſuam 
| ＋ 23. inter ponere. As the practice of treating 
| | figei-commſſa 1ncreaſed under the Em- 
perors, Claudian appointed two magi- 

| ſtrates for the ſole purpoſe of determin- 
ing caſes of this kind who, were thence 


called pretores n — 


| Juſt. lib. 2. 8, Fuftinian ito this ſyſtem, 
tit. 23. ie. and extended the rights of the bares 
fidei-comm Horius, by a law which enact- 

1 ed, 


- OO ———ͤg win Ares war rn ——ä os Ss oe mg. 0 
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ed, that if a teſtator ſhould direct his 
heir to give, either the whole, or part of 
the inheritance to another, and this cir- 
cumſtance could not be proved either 
by the written will of the teſtator, or 
the teſtimony of five witneſſes, in caſe 
the heir ſhould refuſe to comply with 
the intention of the teſtator, he was 
compellable either to take a ſolemn oath, 
that the teſtator had not created any 


fedei-commiſſum, or elſe to execute the 
truſt repoſed in him, 


9. Upon the firſt introduction of Uſes, 
the perſon to whom a uſe was limited, 
who was called the ceſiur que uſe, was 
exactly in the ſame fituation with the 
heres fidei-commiſſarius, and depended 
entirely on the good faith of the feoffees 


to uſes, or the perſons to whom the 


lands were conveyed. And it is natural 
to ſuppoſe, that while the rights of the 


Jus iſdliction 
aſſumed by the 
chancellora 
over e. 


ceſiui que uſe, were io extremely precari- | 


ous, and depended ſo entirely on the 
good faith of the feoffee to uſes, many 
breaches of truſt were committed, nor 


B 4 | is 


181 


is it improbable but that even the eccle- 


flaſticks, who introduced this ſpecies of 
property, became in ſome inſtances the 
dupes of thoſe to whom lands had been 
conveyed for their uſe. This induced. 
the clerical chancellors of thoſe times 
to conſider the limitation of a Uſe, as 
ſimilar to a /ide:-commrſſum, and binding 
in conſcience; they therefore aſſumed 
the juriſdiction which Augu/ius had 
given to the Roman conſuls, of compel» 
ing the execution of Uſes in the court of 
chancery. 


Io, It however ſoon appeared that 


even this aſſumed juriſdiction was not 
ſufficient to anſwer their purpoſes, for 


whenever a poſitive declaration of a uſe, 
could not be proved, which muſt fre- 
quently have happened, when uſes were 


declared in a ſecret manner, by words 


only without writing, the court of 
chancery could not compel the feoffee 
to execute the uſes, there being no legal 


proof that he held the lands to the uſe 


of any other perſon, - 


11. To 


191 


- x, To remedy this inconvenience eee, of 
Fobn Waltham biſhop of "Saliſbury, and te, 


chancellor to king Richard II. took ad- 
vantage of the privilege given him by 
the ſtatute of Weftminſter 2. 13 Ed. 1. c. 
34. of deviſing new writs, and invented 
the writ of /ub52na, returnable only in 
the court of chancery. 


The writ of /ubpzna was originally a 
proceſs in the courts of common law, 
to enforce the attendance of a witneſs 
to give evidence; but this new writ of 
ſubpena was uſed in the court of chan- 
cery, for the ſame purpoſe as a citation 
in the courts of civil and canon law, to 
compel the appearance of a defendant, 
and to oblige him to anſwer upon oath, 
the allegations of the plaintift, contrary 
to one of the firſt principles of rhe com- 
mon law, that no man can be com- 
pelled to criminate himſelf, 


12, In the hiſtory of the Engliſh law 
it is ſuggeſted that the writ of /ubpana 


was not originally invented by the 
2 biſhop 


3 Blackſt. 
Comm. 52. 


3 Reeres 
192. 


Rot. Par J. 


vol. 2. p. 


295. 


Rot. Parl. 
vol. 3. p. 
471. 


[ 10 J 
biſhop of Saliſbury, but only adopted in 
his court; as it was a proceſs which had 


been long before uſed by the council, 


and againſt which a formal complaint 
had already been made by the Com- 
mons, which is to be found in the rolls 
of parliament. 


13. It is well known how extremely 
averſe the nation always was to any al- 
teration of the common law, and that 
they were particularly jealous of every 
maxim or rule, taken from the civilians 
or canoniſts, which was attempted to 
be introduced or ſubſtituted in the room 
of the common law, Accordingly we 
find that this innovation did not paſs 
unnoticed, for early in the next reign, 
VIZ. in 2 Hen. 4. the commons took 
notice of the introduction of the writ of 


ſubpæna, and preſented a ſtrong petition 


to the king againſt it, praying that, that 
ſpecies of proceſs might be aboliſhed ; to 
which Henry 4. who was not yet firmly 
ſettled on the throne, gave a palliating 
anſwer, | 


14. Another 


111 1 8 

14. Another petition was preſented 
to Heu. 5; by the commons, complain- 
ing of the hardſhips to which all per- 
ſons were become liable from the intro- 
duction of this new writ of ſubpæna, ob- 
ſerving that it was a novelty againſt the 
form of the common law, which John 
Waltham late biſhop of Saliſbury out of 
his ſubtlety found out and began, by 
which perſons were compelled to anſwer 
upon oath, purſuant to the form of the 
civil law, and the law of the holy church, 
praying that thoſe who ſued out ſuch a 
writ, {hould inſert all their allegations, 
and if any perſon was aggrieved by a 
writ of this kind in any matter which 
was determinable. at common law, that 


he ſhould be paid the ſum of 401. 


To this petition the king returned for 
anſwer Le Noi /*aviſera, by which means 
the writ of /ubpznra was firmly eſta- 
bliſhed, and was thenceforth conſtantly 
uſed for the purpoſe of compelling all 


Rot. Parl. 
vol. 4. P. 84. 


perſons to declare on oath, whether they - 


held 


Rot. Parl. 


vol. 4. p. 
151. 
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held particular lands to their own uſe, 
or to the uſe of any other perſons. 


15. From this account of the progreſs 
of Uſes, it evidently appears that the 
eccleſiaſtical chancellors adopted the 
principles of the civil law in the con- 
ſtruction of them, and that the biſhop 
of Saliſbury derived the idea of the /ub- 
pena returnable in chancery, from that 
law of Juſtinian, which has been men- 
tioned in a preceding part of this 
chapter. h 


16. Notwithſtanding the invention 
of the writ of /abpzna, it appears that 
the court of Chancery did not immedi- 
ately poſſeſs itſelf of that abſolute juriſ- 
diction over perſons enfeoffed to uſes, 
which it afterwards exerciſed, for in the 
rolls of parliament, 9 Hen. ;. there is 
a petition of Milliam Lord Clynton, ſtating 
that upon his going on an expedition to 
Ireland, he had enfeoffed William de la 
Pool of all his lands for the performance 
of his will, Pool having afterwards re- 


fuſed 


[ 13 ] 
fuſed to comply with his intentions, was 
perſonally called on and examined by 
parliament ; and it was enacted, that he 
ſhould re-enfeoff Lord Clynton, and the 


feoffment is etiteied on the rolls of par- 
liament. 55 


17. The abuſes ariſing from the writ 
of ſub pæna were in ſome degree reſtrain- 
ed by the ſtatute 15 Hen. 6. c. 4. which 
reciting © that divers perſons had been 
e greatly vexed and grieved by writs 
« of ſubpæna, purchaſed for matters de- 
« terminable by the common law of 
&« this land, to the great damage of ſuch 
* perſons ſo vexed, and in ſubverſion 
« and impediment of the common law,” | 
It was enacted that no writ of En 
ſhould be granted, until ſurety was 
found to ſatisfy the party ſo grieved and 
vexed, for his damages and expences, if 
the matter could not be made good, 
which was contained in the bill. 


Bac. R. g. 
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CHAPTER UI. 
Of the Nature and Qualities of a Uſes 
before the ſtatute 37 Hen. 8. 


1 ORD Bacon in his juſtly cele- 


brated Reading on tlie ſtatute 
of Uſes, obſerves that it is the nature of 
all human ſcience and knowledge to pro- 
ceed moſt ſafely by negative and exclu- 
five, to what is affirmative and incluſive, 
and ſpeaking of uſes he ſays * an uſe is 
no right title or intereſt in law” nei- 
ther jus in re nor jus ad rem, that is nei- 
ther an eſtate nor a demand. So that 
It is nothing for which a remedy is given 
by the courſe of the common law, be- 
ing a ſpecies of property totally un- 
known to it, and for which it was there- 
fore impoſhble that it ſhould have made 
any proviſion. Lord Bacon then pro- 
ceeds to ſtate affirmatively what it is 
dan uſe is a truſt reppſed by any per- 
« ſon in the terretenant, that he may 
« fufter him to take the profits, and 


e that 


[i 4 Þ 


e that he will perform his intent 
« Uſus eft dominium fiduciarium, uſe is an 
„ ownerſhip in truſt, ſo that zt & 
« ſtatus, five poſſeſſio, potins differunt ſecun- 
* dum rationem fori, quam ſecundum na- 
© turam rei for that one of them is in 
court of law, the other in court of 
* conſcience.” 


19. The reaſon why the cgſui que uſe 
had no property whatever, by the com- 
mon law, in the lands given to his uſe, 
was, becauſe where lands were legally 
conveyed to dne perſon to the uſe of 
another, the limitation of the uſe was 


deemed abſolutely void, as it only de- 


rived its effect from the declaration of 
the feoffor, whereas no legal right to a 
freehold eſtate in lands, could be tranſ- 
ferred, without the ceremony of livery 
of ſeiſin. 


20. Thus in a caſe mentioned in the 
Year Books, where A. enfeotted B. to 
the uſe of himſelf. The judges ob- 


ſerve that in chancery a man ſhall have 


his 


4 Ed. 4. 8. 


1 Rep. 140. 
a. Keil. 42. 
And. 320. 
Bac. R. 6. 
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his remedy according to conſcience, 
But in the Common Pleas, and the 
King's Bench it was otherwiſe, for the 
feoffee ſhould have the land, and the 
feoffor ſhould have nothing againſt his 
own teoftment, though it was only upon 
confidence. 


21. Although the ui que uſe was 


generally in poſſeſſion of the lands, yet 


he was only conſidered as tenant at ſuf- 
ferance, his title to the land was of ſo 
low and precarious a nature, that in a 
court of common law he could not even 
juſtify the ſeizing of cattle for treſpaſs ; 
and if he made a leaſe, the leſſee might 
plead that ce//ur que w/e had — in 
che land. 


22. When the court of Chancery firſt 
aſſumed a juriſdiction in caſes of uſes, 
it went no farther than to compel] pay- 
ment of the rents and profits to the cęſſui 
que uſe ; but in proceſs of time it pro- 


ceeded another ſtep, and eſtabliſhed it as 


a rule, that the cui que 1ſe had a right 
| ; to 


17 
to call on the feoffees for a conveyance 
of the eſtate to himſelf, or to any other 
perſon whom he choſe to appoint: and 
alſo to compel them to defend the title 
to the land. Hence Lord Bacon ob- 
ſerves that, Pernancy of the profits, 
« execution of eſtates, and defence of 


« the land, were the three points of a 
s uſe.” 


23. This right in conſcience to the 
rents and profits of land, which conſti- 
tuted a uſe, was not iſſuing out of the 
land, but was collateral thereto, and only 
annexed 1n privity to a particular eſtate 
in the land; that is to ſay, the uſe was 
not ſo attached to the land, that when 
it was once created, it muſt ftill have 
exiſted, into whoſe hands ſoever the 
lands paſled, as in the caſe of a rent, a 
right of common, or an advowſon ap- 
pendant; but it was created by a con- 
fidence in the original feoitee, and con- 
tinued to be annexed to the {ame eltate, 
as long as that confidence ſubſiſted, and 
the eſtate of the feoffee remained un- 


C:-* altered, 


Neceſſity of 
confidence and 


privity, 


1 Rep. 122. a. 


1 


altered. So that to the execution of a 
uſe, two things were abſolutely neceſ- 
ſary, confidence in the perſon, and pri- 
vity of eſtate. 


24. Conſidence in the perſon ſigni- 
fied that truſt which was repoſed in the 
feoffees, and aroſe from the notice which 
was given them of the perſons who 


were intended to be henefited by the 


feoffment. This confidence was ſome- 
times expreſſed, and ſometimes only im- 
plied; thus if a feoffee to uſes enfeoffed 
another perſon of the land, who had no- 
ticeof the uſes to which ſuch land was lia- 
ble, without any conſideration, the new 
feoffee took it under an implied confi- 
dence, and was compellable to execute 
the uſe; for it was reſolved, that where- 
ever there were feoffees to a uſe, their 
heirs and feoffees, and all who came 
into the land under them, in the per, 
without conſideration, or even upon 
valuable conſideration, provided they 
had notice of the uſe, ſhould be ſeiſed to 

2 | ſuch 


LC 9-1] 
ſuch uſe, and be compelled in Chancery 


to execute it. 


But if a feoffee to uſes enfeoffed a 
ſtranger of the land for valuable con- 
ſideration, who had no notice of the 
uſe, although there ſtill remained a pri- 
vity of eſtate, yet, as there was no con- 


fidence in the perſon, either expreſſed or 


implied, the uſe was deſtroyed, and the 
new feoffee could not be compelled to 
execute it. 


25. If a ſtranger purchaſed lands from 
a feoffee to uſes for a valuable conſider- 
ation, yet if he had notice of the former 
uſes, he would be compelled to execute 
them; for although the conſideration 
implied a ſeiſin to his own uſe, yet the 


notice of the former uſes was a circum- 
ſtance, which in a court of equity, 
would render him liable to execute 


them. | 


26. The idea of conkdence in the per- 
ſon was at firſt extremely limited, for 
C 2 it 


iRep.122. b. 


Ibid. 


Pac. R. 23. 
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1 

it only extended to the original feoffee. 
Lord Bacon ſays, that in 8 Ed. 4. The 
Judges were of opinion that a ſubpezna 
did not lie againſt the heir of the feoffee 
who was in by law, but that the 6% 
gue uſe was driven to his bill in parlia- 
ment.—lrt was however ſettled in the 
reign of Hen. 6. that a ſubpæna would 
lie againſt all thoſe who came in, in the 

ßer, without paying a valuable con- 
ſideration; and alſo againſt all thoſe who 
had notice of the former uſes, although 
they did pay a valuable conſideration. 


27. With reſpect to privity of eſtate, 

it is to be obſerved that a uſe was a 
thing collateral to the land, and only 
annexed to a particular eſtate in the 
land, not to the mere poſſeſſion thereof; 
{o that whenever that particular eſtate 
in the land to which the uſe was ori- 
ginally annexed was deſtroyed, the uſe 
itſelf was deſtroyed. Thus where a 
perſon came into the ſame eſtate where- 
of the feoffee to Uſes was ſeiſed, by 
contract or agreement with him, ſach 
perſon 


1 


perſon was liable to the former Uſes; 


but if he came in of any other eſtate 
than that whereof the feoffee to Uſes 
was ſeiſed, although he had full notice 
of the Uſe, yet the privity of eſtate was 
thereby deſtroyed, and conſequently the 
lands were no longer liable to the Uſes. 


28. It followed from theſe principles 
that where a feoffee to Uſes was diſſeiſ- 
ed, the diſſeiſor could not be compelled 
in chancery to execute the uſe, becauſe 
the privity of eſtate was deſtroyed, for 
the diſſeiſor came in, in the po, that 
is, he did not claim by or from the 
feoffee to Uſes, but came in of an eſtate 
paramount to that of the feoffee to 


Vies. 


But if a perſon was diſſeiſed of lands 
which were liable to a rent, right of 
common or any other property of that 
kind, the lands would ſtiil continue ſub- 
ject to thoſe charges, notwithſtanding 
the diſſeiſin, becauſe they were annexed 
to the poſſeſſion of the land. 

C 3 29. In 
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29: In the ſame manner where a feoffee 
to Uſes died without heirs, or committed 
a forfeiture, or married ; neither the 
lord who entered for his eſcheat or for- 
feiture, nor the huſband who claimed 
the lands as tenant by the curteſy, nor 
the wife who was athgned her dower, 
were liable to perform the truſt, becauſe 
they were not in, in the per, that is, in 
privity of the eſtate to which the uſe was 
annexed, but claimed an eſtate para- 


mount to that which was liable to the 
Uſe. 


30. With reſpect to the perſons who 
were capable of being feoffees to Uſes, 
all private perſons whom the common 
law enabled to take lands by feoffment 
might be ſeiſed to a Uſe, and were com- 
pellable in chancery to execute it. 


But no corporate body could be ſeiſed 
to a Uſe, becauſe the court of chancery 


could iſſue no proceſs againſt them for 
the execution of the Uſe. 


31. Neither 


L 23 ] 

31. Neither the king nor queen on 
account of their royal capacity, could 
be ſeiſed to any uſe but their own, that 
is, they might hold the lands, but were 
not compellable to execure the Uſe, as 
no proceſs could be awarded againſt 
them by the court of chancery. 

32. When king Richard 3. was duke 
of Glouceſter, he had been frequently 
made feoffee to Uſes, and therefore upon 
his acceſſion to the throne he would 
have been intitled to hold the lands diſ- 
charged of the uſes. 


To obviate ſo notorious an injuſtice, 
an act of parliament was immediately 
paſſed, which ordained that where the 
king had been ſo enfeoffed jointly with 
other perſons, the lands ſhould veſt in 
the other feoffees, as if he had never been 
named, and that where the king ſtood 
ſolely enfeoffed, the eſtate itſelf ſhould 
veſt in the ceſtui que uſe, in like manner 
as he had the Uſe. 
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33. With reſpect to the ſpecies of pro- 
perty which might be conveyed to uſes, 
it was held, that nothing whereof the uſe 
was inſeparable from the poſſeſſion, ſuch 
as annuities, ways, commons, c. qua 
iþſo uſu conſumuntur, could be granted to 
a uſe, but that all corporeal heredita- 
ments as alfo incorporeal inheritances 
which were in efſe, as rents, advowſons 
in groſs, local liberties and franchiſes, 
might be conveyed to uſes. 


34. A uſe being a ſpecies of property 
totally unknown to the common law, 
and owing its exiſtence to the equitable 
juriſdiction of the court of chancery, 
the rules by which uſes were governed, 
were drawn from the civil law, and dif- 
fered materially from thoſe by which 
real property was regulated in the courts 
of common law. Hence Lord Bacon 
obſerves, that © uſes ſtood upon their 
* own reaſons, utterly differing from 
« caſes of poſſeſſion.“ 


35. By the common law a feoffment 
was good without any conſideration; 
9 80 but 


1 2s J 
but it was eſtabliſhed in chancery, that 
a uſe could not be raiſed without a ſuf- 
ficient confideration; and this rule was 
evidently taken from the maxim of the 
civil law, ex nudo pacto, non oritur actio, 
in conſequence of which the court of 
chancery would not compel the execu- 
tion of a uſe, unleſs it had been raiſed 
for a good, or a valuable conſideration; 
as that would be to enforce donum gra- 
tuitum. 


36. Although a uſe was but a right, 
and could only be conſidered as a choſe 
in action, which according to the prin- 
ciples of the common law is neither 
transferrable nor aſſignable, yet a uſe 
might be aliened; and Lord Bacon ob- 
ſerves, there are two inſtances where a 
right to a uſe was allowed to be trans- 
ferred; for as no action at law could 
ariſe from ſuch a transfer, there was no 
danger of maintenance. | 


37. Lord Bacon alſo obſerves that 
there is no caſe at common law, where 


a per- 
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a perſon can take under a deed, unleſs 
he is a party to it. Whereas a uſe 


might be declared to a perſon who. was 


not a party to the deed, by which the 
uſe was raiſed; becauſe. a conveyance 
to a Uſe, was nothing more than a pub- 
lication of a truſt. 


38. It frequently happened that a 
ceſtui que uſe being in poſſeſſion, aliened 
the lands, and afterwards the feoffees 
entered, which gave riſe to ſeveral vexa- 
tious ſuits in chancery. To remedy 
this inconvenience, the ſtat. r. Rich. 
3. c. 1. gave the ce/tur que uſe in poſſeſ- 
ſion a power of alienating the legal 
eſtate without the conſent or concur- 
rence of the feoffees. 


39. A uſe might be transferred from 


one perſon to another by any ſpecies of 


deed or writing ; and from its nature it 
was impoſſible that it could be the object 
of a feoffment with livery of ſeiſin. 


40. In 


1 1 

40. In the alienation of uſes, none of 
thoſe technical words which the law re- 
quires in the limitation of particular 
eſtates were deemed neceſſary. Thus 
a Uſe might be limited in fee-ſimple 
without the word heirs, for if a ſuffi- 
cient conſideration was given, the chan- 
cellor would decree the abſolute pro- 
perty of the uſe, to be well veſted in the 
purchaſer. And as a Uſe was a thing 
which conſiſted merely in confidence 
and privity, and was not held by any 
tenure, the rules of the common law 
were not violated. 


41. A uſe might be limited in ſuch a 
manner as to paſs from one perſon to 
another upon che happening of ſome fu- 
ture event, contrary to the principles of 
the common law. Thus a uſe might be 
limited to A. and his heirs until ſome 
particular event ſhould happen, and then 
to B. and his heirs, for although the 
rules of the common law do not allow 
an eſtate in fee- ſimple to be limited after 


an eſtate in fee- ſimple, yet the court of 


chancery 
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fary- 
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chancery admitted this ſpecies of limit- 
ation to be good; becauſe, as Lord Bacon 
obſerves, © things may be avoided, and 
* determined by the ceremonies and 
acts, like unto thoſe by which they. 
«are created and raiſed; that which 
© paſſeth by livery ought to be avoided 
« by entry; that which paſſeth by grant, 
«* by claim; that which paſſeth by way 
of charge, determineth by way of diſ- 
* charge; and ſo a Uſe which is raiſed 
but by a declaration or limitation, 
* may ceaſe by words of declaration or 
„limitation, as the civil law faith, in bis 
* magis conſentaneum eſt, quam ut uſdem 
e modis res diſſolvantur quibus conſtitu- 
« antur.” | 


42. It was determined upon the ſame 
principles that a power of revocation 
might be annexed to the limitation of 
a Uſe, by which means the grantor 
might at any future time revoke the 
Uſes he had declared, and limit new 


Uſes to other perſons, which the feoffee 


to Uſes was bound to execute. 2 


43. A 


1 

43. A uſe not being conſidered as an 
eſtate in the land, was not an object of 
tenure, and was therefore freed from all 
thoſe oppreſſive burthens which were 
introduced into Engla:d by the Normans, 
as conſequences of the feudal ſyſtem. 
Thus if a ceflut que uſe was attainted of 
treaſon or felony, the uſe was not for- 
feited either ro the king or the lord, be- 
cauſe a Uſe was not held of any perſon. 
And therefore in ſome general acts of 
parliament relating to treaſon, as that 
of 21 Rich. 2. c. 3. and in moſt parti- 
cular acts of atrainder, that were paſſed 
after that time, there was a ſpecial pro- 
viſion made, that the perſons attainted 
ſhould forfeit all lands whereof they, or 
any other to their uſe, were ſeiſed; and 
in molt of thoſe acts proviſion was alſo 
made, to ſave from forfeiture, ſuch 
lands whereof the perſoas attainted were 
ſeifed to the uſe of others. 


44. In the ſame manner if a cęſſui que 
«uſe died leaving his ſon or daughter 
within age, the lord had not the ward- 
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ſhips or marriage of the heir, or a relief 
on the death of the anceſtor; nor could 
he claim the lands as an eſcheat upon 
the death of the ceſlui que uſe, without 
heirs, 


45. After the eccleſiaſticks had been 
reſtrained by the ſtat. 15 Kich. 2. c. 5. 
from acquiring the Uſe of lands, it 
might be ſuppoſed that the practice of 
conveying lands to uſes would have 
ceaſed. But it was ſoon found that this 
was the moſt effectual mode of evading 
the hardſhips of the feudal tenures, 
and particularly of ſecuring eſtates from 
forfeitures for high treaſon. So that 
during the conteſts between the houſes 
of York and Lancaſter, as it was the con- 
ſtant practice to attaint the vanquiſhed, 
almoſt all the lands in England were 
conveyed to Uſes. 


46. Another circumſtance attending 
a Uſe was, that the huſband or wife of 
a ceſlui gue uſe, could neither be tenant 
by the curteſy, nor tenant in dower of 


the 


3 
the Uſe, becauſe the ceſtui que uſe had no 
legal ſeifin of the land. This was a 
grievance much complained of, and 
therefore it became cuſtomary, when 
molt eſtates in the kingdom were in the 
hands of feoffees to Ules, to ſettle ſome 
eſtate before marriage, on the huſband 
and wife for their lives; which guve 

riſe to modern jointures. 


47. A Uſe was not extendible becauſe 
there was no proceſs at common law, 
bur againſt legal eſtates, and Uſes were 
merely creatures of equity, againſt which 
there was no common law proceſs ; nor 
could Uſes be conſidered as allets in the 
hands of executors, becauſe they de- 
ſcended to the heir. 


48. Uſes were deviſable although ar 
that time lands were not, and Lord Ba- 
con obſerves that one of the reaſons why 
ſo much land was conveyed to Utles, 
was, becauſe perſons acquired by that 
means a power of diſpoſing of their pro- 
perty by will; which enabled them to 
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Uſes not ex- 


1 lad. 12 1. b 


Uſes were de- 
Gilb. Uſes 


Year Book, 
Mich. 18 Ed. 


4. 


Uſs were de- 
feendible. 


» Inft. 14 b. 
Gilb. Ules 
18. 
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make a much better proviſion for their 
family than they could otherwiſe have 
done. 


49. One of the firſt caſes in the year 
books reſpecting Uſes was, a woman who 
had made a feoffment to Uſes, after - 
wards married and deviſed that her fe- 
offees ſhould convey the legal eſtate to 
her huſband. It was adjudged that the 
will was void at law, being made by a 
feme covert, and therefore ſhould be 
allo void in chancery. (a) 


50. There was however one inſtance 
in which the chancellors followed the 
rules of the common law. Uſes de- 
ſcended in the fame manner as legal 
eſtates, and the doctrine of the half 
blood was permitted to take place; even 
local cuſtoms were left unviolated in 
this inſtance, for if a cui que uſe of 


* 


(a) It was a common practice for kings of En- 
gland to make feoffments of .lands to the uſe of their 


wills, —Vide Rot. Parl. 4 Ed. 4. No. 11. vol. 6. 
p. 122. 


1 | lands 


18 J 


lands held in gavelkind, or borough 
Engliſb died, leaving ſeveral ſons, the 
Uſe deſcended, either to all the ſons 


equally, or to the youngeſt, according 
to the cuſtom. 


51. So where a perſon ſeiſed ex parte 
maternd, made a feoffment to Uſes, the 
Ulſe deſcended, to his heirs ex parte ma- 
ternd, in the ſame manner as the legal 
eſtate would have done. 


52, Thus ſtood the doctrine of Uſes as 
it was regulated and ſettled by the court 
of Chancery: and in this ſtate, it was in 
ſome inſtances, applied to very uſeful 
purpoſes, by removing the reſtraints on 
alienation, and enabling the proprietors 
of real property, to exerciſe ſeveral 
powers over it, which were not allowed 
by the rules of the common law. 


But Uſes ſoon became ſo general, and 
were applied for ſuch bad purpoſes, that 
at length they were productive of very 
great grievances. Feoffments to Uſes 
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Gilb. Uſes. 
17. 


Tnconveniens 


cies of uſes. 
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Sratutes made 
to remedy 
them. 
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were uſually made in a ſecret manner, 
ſo that where a perſon had cauſe to ſue 
for land, he could not find out the legal 
tenant againſt whom he was to bring 
his præcipe; heirs were frequently diſin- 
herited by means of feoffments to the 
uſe of a perſon's laſt will ; widows were 
deprived of their dower, and huſbands 
of their tenancy by the curteſy; the king 
and the feudal lords, loſt the profits of 
their tenures, their fines for alienation, 
wardſhips, marriages, heriots, and re- 
liefs; and an univerſal obſcurity and 
confuſion of titles prevailed, by which 
means purchaſers for a valuable conſi: 
deration were frequently defrauded. + 


53. To remedy theſe incouveniences 
ſeveral ſtatutes were made, to ſubject 


Uſes to the ſame rules as legal eſtates, 
By fat. 50 Ed. 3. it was enacted, that 
where perſons conveyed their tenements 
to their friends, by colluſion to have 


the profits at their will, their creditors 


ſhould have execution of ſuch tene- 
ments, as if no ſuch gifts had been made, 


Two 


18 ©] 
Two other ſtatutes of the fame kind 
were made, 1 Rich. 2. c. 9. and 2 Rich. 
2. mn 3. . - 


By Pat 1 Rich. 3. c. 1. reciting char 
by privy and unknown feoffments great 
inſecurity, trouble, coſts, and grievous 
vexations daily grew; it was therefore 
_ enacted, that all acts and conveyances 
made by perſons having only the uſe 
of lands ſhonld be good and effectual, 
not only againſt the perſons making 
ſuch ads, but alſo againſt all perſons 
having or claiming any eſtate or intereſt 
m the ſame to the uſe of thoſe who 
ſhould make ſuch acts. 


By the ſtat. 1 Hen. 7. reciting that 
where divers of the king's ſubjects hav- 
ing cauſe of adion by formedon, 9c. 


be defrauded and delayed of their ſaid 


actions, and oftentimes without remedy, 
becauſe of feoffments made of the ſame 
lands and tenements to perſons un- 
known, dc. it was enacted that the 
demandant in every ſuch caſe, ſhould 
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1 
have his action againſt the pernor or 
pernors of the profits of the lands or 
tenements demanded, whereof any per- 


ſon or perſons had been enfeoffed to his 
or their uſe. 


By the ſtat. 4 Hen. 7. c. 17. It was 
enacted, that if any perſon or perſons 
{hould be ſeiſed of any eſtate of inheri- 
tance, being tenant immediate to the 
lords of any caſtles, ' c. holden by 
knight's ſervice, to the uſe of any other 
perſon or perſons and of his heirs only, 
he to whoſe uſe he or they be ſo ſeiſed 
dieth, his heir being within age, no will 
by him declared, nor made in his life 
touching the premiſes, the lord of 
whom ſuch caſtles, c. be holden im- 
mediately thould have a writ of right of 
ward as well tor the body as for the land, 
as the lord ſhould have had, if the ſame 
anceſtor had been in poſſeſſion of the 
eſtate ſo being in uſe at the time of his 
death, and no ſuch eſtate to his uſe 
made, and that if any ſuch heir be of 
full age at the death of his anceſtor, to 


Pay 


1 


pay relief as his anceſtor, whoſe heir he 
is would have paid if he had been in poſ- 
ſeſſion of that eſtate ſo being in uſe at 
the time of his death, and no ſuch eſtate 
in his uſe made or had. 


By the ſtat. 19 Hen. 7. c. 15. it was 
enacted, that it ſhould be lawful for 1 
every {heriff, or other officer, to whom 1 
any writ or precept ſhould be directed, 
at the ſuit of any perſon or perſons, to 
have execution of any lands, tenements 
or other hereditaments againſt any per- 
{on or perſons, upon any condemnation, 
ſtatute merchant, &c. to make and de- 
liver execution unto the party in that 
behalf ſuing, of all ſuch lands and te- 
nements, as any other perſon or perſons 
be in any manner of wiſe, ſeiſed to the 


only uſe of him againſt whom execution 
was ſo ſued. 
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Hiſtory of the 


Statute, 


6 Rep 76. 


Burnet's Hiſt. 
of the Ref. 


vol. 1. p. 
116. 
4 Reeves 


241. 
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CHAPTER Ul. 
Of the Statute 27 Hen. 8. of Uſes. 


O Twithſtanding the variety 

of ſtatutes by which it was 
endeavoured to make Uſes ſubject 
to the rules of the common law, yet 
means were found of evading them, 
particularly in caſes of wardſhips, mar- 
riages and reliefs ; for in the ſtat. 4 Hen. 
7. for enabling looks to have the ward- 
ſhips of perſons intitled to a Uſe only, 
an exception was inſerted, where the 
anceſtor had made a will, of which 
many perſons took advantage to the 


great detriment of the king and the 
chief lords. 


54. 


55. King Henry VIII. in the 23d year 
of his reign, cauſed a bill to be drawn 
to moderate, not to remedy altogether 
this abuſe ; he was contented that every 


man ſhould have the liberty of diſpoſing 


in this manner of half his land, and he 
Fn told 


1 39 | 


rold the parliament in plain terms, if 
they would not take a reaſonable, thing 
when it was offered, he would ſearch 
out the extremity of the law, and then 
would not offer them ſo much again, 
The Lords came willingly into his terms, 
but the Commons rejected the bill, in 
conſequence of which the parliament 
was prorogued (a). The king made 

good 


(a) Juſtice Harper gives the following Hiſtory of 
the ſtatute of Uſes.—“ And as to the making of the 
& ſtatute 27 Hen. 8. The truth is, that the king 
« was diſpleaſed for the loſs of wardſhips and other 
injuries done to him; for which cauſe he com- 
ec plained to the judges of the defect of the law in 
that caſe, who thereupon ſhewed unto the king the 
« cauſes of thoſe injuries and loſſes to the king, and 
« further ſhewed to the king, that if the poſſeſſion 
* might be joined to the Uſe, all would go well, and 
« all the injuries, wrong and loſs, which came to 
« the king by reaſon of ſuch Uſes, wills, and ſecret 
4 feoffments would be avoided. For which the 
* king commanded his council to frame a bill to 
ce that purpoſe, and prefent it to the houſe of com- 
„ mons in the twenty-fourth year of his reign, but 
« jt was then rejected, and the king at that time 
© would have been contented, that the fourth part 


14 c of 


Statute of 


Leet. 


Et ©] 
good his threats, he called together the 
judges and ableſt lawyers, who argued - 
the queſtion in chancery, and agreed 
that a man could 'not deviſe any part 
of his land in prejudice of his heir. 


No account of theſe arguments is to 
be found in the Year Books; nor do I 
believe they are mentioned by any 
legal writer ; but it is probable that this 
determination only related to the de- 
viſe of land, not to that of a Uſe, ſo 
that all the inconveniences ariſing from 
the practice of deviſing Uſes, ſtill con- 
tinued. 


56. The miſchiefs ariſing from the 
practice of making feoffments to Uſes 


I 


« of the land only ſhould deſcend: and from that 
© time the king ſtayed further proceedings in the 
« ſaid cauſe until 27 Hen. 8. at which time it took 
cc effect: and their care was to pen the ſtatute ſo 
e preciſely that nothing ſhould be left. in the feoffees, 
but that the whole eſtate ſhould be executed by 
te the ſtatute, ſo as the ſaid ſtatute did utterly take 
* out all from the feoffees.” 2 Leon, 17, 18. 


increaſed 


1 ] 


increaſed every day, ſo that it became 
abſolutely neceſſary to apply a ſufficient 
remedy to theſe diforders. This was 
effected by the ſtatute 27 H. 8. c. 10. 
intitled an act, concerning Uſes and 
wills, uſually called the ſtatute of Ules, 
reciting that by the common law lands 
were not devifable by will, nor ought to 
be transferred but by livery of ſeiſin, 
yet nevertheleſs divers and ſundry ima- 


ginations, ſubtle inventions and prac- 


tices had been uſed, whereby the heredi- 
taments of the realm had been con- 
veyed by fraudulent feoffments, fines, 
recoveries and other aſſurances, aud alſo 
by wills and teſtaments; by reaſon 
whereof heirs had been unjuſtly ditin- 
herited, the lords had loſt their wards, 
marriages, reliefs, heriots, eſcheats, aids; 
married men had loſt their tenancies 
by the curteſy, and women their dower, 
- manifeſt perjuries were committed, c. 


57. It is therefore enacted, That 
ce where any perſon or perſons ſtand or 
« be ſeiſed, or at any time hereafter ſhall 

* happen 
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happen to be ſeiſed of and in any 
e honors, caſtles, manors, lands, tene- 
« ments, rents, ſervices, reverſions, re- 
& mainders or other hereditaments, to 
te the uſe, confidence or truſt of any 
. * perſon or perſons, or of any body 
ce politick, by reaſon of any bargain, ſale, 
« feoltment, fine, recovery, covenant, 
« contract, agreement, will, or otherwiſe 
„by any manner or means whatever it 
be, that in every ſuch caſe, all and 
every ſuch perſon and perſons and 
bodies politick that have, or hereafter 
„ ſhall have, any ſuch uſe, confidence 
&« or truſt in fee- ſimple or fee tail, term 
* of life or for years or otherwiſe, or any 
« uſe, truſt or confidence in remainder 
or reverſion {hall from henceforth 
* ſtand and be ſeiſed, deemed and ad- 
* judged in lawful ſeiſin, eſtate and poſ- 
* {ſc{hon, of and in the ſame honors, 
« caſtles, Hc. to all intents, conſtructions 
* and purpoſes in the law of, and in ſuch 
„like eſtates as they had or ſhall have 
«in uſe, truſt or confidence, of or in the 
* {ame, and that the eſtate, right, title, 
« intereſt, 
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& zntereſt, and poſſeſſion that was in 
fſuch perſon or perſons, that were or 
«hereafter ſhall be ſeiſed of any lands, 
« tenements or hereditaments, to the 
* uſe, confidence or truſt of any ſuch 
« perſon or perſons, or of any body po- 
*lirick, to be from henceforth clearly 
K deemed and adjudged to be in him or 
them that have or hereafter ſhall have 
ſuch uſe, confidence or truſt, after ſuch 
„quality, manner, form and condition 
«as they had before, in or to the uſe 
confidence or truſt that was in 
« them, 


4. & ry. And where divers perſons ſtand 
* ſeiſed of any lands to the uſe and in- 
tent that ſome other perſon ſhall receive 
«* rent out of the ſame lands, in every 
* ſuch caſe the perſon having ſuch Uſe 
« and intereſt to have the ſame rent ſhall 
de adjudged, and deemed to be in poſ- 
«© ſeſſion and ſeiſin of the ſame rent, of 
„ and in ſuch like eſtate, as he had in 
* the Uſe of the ſaid rent.“ 

| 58. It 


| 
| 
| 
| 
| 
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58. It is evident from the words of 
this ſtatute, that the intention of the 
Legiſlature was, entirely to aboliſh Uſes, 
by deſtroying the eſtate of the feoffees 
to uſes, and transferring it from them,- 
to the cui que uſe; by which means the 
Uſe ſhould be changed into a legal 
eſtate. And the operation of the ſtatute 
has ſo far anſwered the intention of the 
makers of it, that no Uſe, upon which 
the ſtatute is allowed to operate, can 
exiſt in its former ſtate for above an 
inſtant, as the legal ſeiſin and poſſeſſion 
of the land muſt become united to it 
immediately upon its creation. 


59. In conſequence of this ſtatute, 
lands conveyed to Uſes could never in 
future become liable to the charges or 
incumbrances of the feoffees; but on 
the other hand they would be always 
ſubject to the charges and incumbrances 
of the ce/tui gue uſe, and to all the rules 
of the common law : ſo that they ceaſed 
to be deviſable, and by that means the 
great object of Hen. 8. Was attained, 

| which 


14 1 
which was to preſerve his right to ward - 
ſhips and other feudal profits out of the 
lands of the Nobility. | 


60. Soon after the ſtatute of Uſes was 
made, the judges determined that from 
thenceforth all conveyances to , Uſes 
ſhould be conſtrued according to the 
rules of the common law, it being the 
intention of the ſtatute 27 Hen. 8. © to 
© reſtore the good and antient common 
% law, and not to give more privilege 
© to the execution of Uſes, than to 
_ * eſtates which are executed by the an- 
tient common law.” — That the ſame 
technical words ſhould be uſed in the 
limitation of Uſes, which were neceſ- 
ſary in the limitation of legal eſtates. 


61. There are three circumſtances 
neceſſary to the execution of a Uſe by 
this ſtatute. 1ſt. A perſon ſeiſed to the 
uſe of ſome other perſon. 2d. A cetui 
que uſe in eſſe. And zd. a Uſe in , 
in poſſeſſion, remainder or reverſion. 


2 63. With 


1 Rep. 87. b. 
130. a. 
138. a. 
Poph. 77. 


Circumſtances 
necegary to the 
operation of 
th» flatute. 
1Rep.126.a. 


Fir a perſon 
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62. With reſpect to the firſt of theſe 


Cath circumſtances, the words of the ſtatute 


bat perſons 
may be ſetjcd 
to Uſes. 


expreſsly require it. Where any per- 
« {fon or perſons ſtand or be ſeiſed, or 
eat any time hereafter ſhall happen to 
ebe ſeiſed of any honors, tc. to the 
« uſe, confidence or truſt of any other 
e perſon or perſons.” It will however 
be neceſſary in this place to enquire, 
firſt, what perſons are capable of being 
ſeiſed to Uſes, and ſecond, of what 
eſtate or intereſt they can be ſeiſed to 
Uſes. | | iel 


63. All perſons who were capable of 
being ſeiſed to Uſes before the ſta- 
tute, may ſtill be ſeiſed to a Uſe: and on 
the other ſide, all thoſe who were in- 
capable of being ſeiſed to Uſes, before 
the ſtatute, ſtill labour under the ſame 
incapacity. f 


64. A ſingular caſe aroſe in 35 EA. 
reſpecting the prerogative of the crown, 
to hold lands diſcharged of all Uſes. 


MA. COIN 


LI 


A. committed high treaſon, 18 Eliz. 
for Which in 26 Eliz. he was attainted 
by trial. Between the treaſon and the 
attainder a fine was levied to him by B. 
of certain lands to the uſe of B. and 
his wife (who was ſiſter to A.) and of 
the heirs of the ſaid B. — After wards B. 
and his wife bargained and ſold the 
lands te F. S. for money. Upon diſ- 
covery of the treaſon and the attainder 
of A. the purchaſer J. S. was adviſed 
by Ploꝛoden, Popham and many others, 
that the eſtate of the land was in the 
queen, - becauſe the queen is intitled to 
all the lands that traitors had at the 
time of the treaſon, or after. So the 
Uſe which was declared to B and his 
wife upoa the fine was void, by the 
relation of the right of the queen under 
the attainder, and the queen muſt hold 
the land, diſcharged of the Uſe, becauſe 
the crown cannot be ſeiſed to a Uſe. 


It is but juſtice to mention that, the 
caſe being repreſented to queen E/:za- 


beth, 


Pimb's caſe, 
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_ beth, the, much to her honor, granted 


Bac. R. 42. 
iRep.122 a. 


King v. Boys, 


Dy. 283. b. 


Of what erate 


a per/on may 
be ſeijed 10 
Lyss. 


the land to the celui que uſe by patent. 


65. By the very words of the ſtatute 
which are © any perſon or perſons“ 
aliens and corporations are incapable of 
being ſeiſed to a Uſe. And therefore 
it was determined in a caſe reported by 
Dyer, that where an alien and another 
were enfeoffed to Uſes, the moiety of 
the alien ſhould, upon office found, be- 
come veſted in the crown. 


66. With reſpect to the eſtate or in- 
tereſt of which a perſon may be ſeiſed 
to a Uſe; the words of the ſtatute are 
« Where any perſon or perſons ſtand or 
ebe ſeiſed, or at any time hereafter ſhall 
« happen to be ſeiſed“ now the word 
ſeiſed extends to every ſpecies of eſtate 
of freehold, although it appears to have 
been the general opinion, both before, 
and immediately after the paſſing of 
of this ſtature, that all feoffees to U ſes 
mult have been ſeiſed in fee-fimple. 


68. It 


1 49 J 
67. It was formerly much doubted, 
whether a tenant in tail could be ſeiſed 
to a Uſe, and Jenkins ſtates it as a point 
determined by all the judges, that a 
tenant in tail cannot be ſeiſed ro a Uſe, 
either expreſſed or implied: 1ſt, Be- 
cauſe the tenure creates a conſideration, 
2d, Becauſe the ſtatute de donrs has fo 
appropriated and fixed the eſtate tail to 
the donee and the heirs of his body, 


that neither he nor they can execute the 
Uſe. 


+ 


68. The caſe cited by Fenkins, in ſup- 
port of this doctrine is, that of Cowper 
v. Franklm, which aroſe in 12 Fac. 1. 
and is thus reported by Croke.—Fobn 
Walter being ſeiſed in fee, made a 
feoffment to Thomas Walter, habendum 
to him and his heirs of his body, to the 
uſe of him and his heirs and aſſigns for 
ever. The queſtion was, whether Tho- 
mas Walter had an eſtate in fee-tail only, 
or in fee, determinable upon the eſtate- 
tail. Firſt, Whether a Uſe might be li- 
mited upon an eſtate tail at the common 

E law, 


Tenant in tail, 
Gilb. Uſes 
205. 

Jenk. Cent. 
5. ca. 1. 


Cro. Jac, 


a 


3 Zulſt. 184. 
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law, or after the ſtatute of Uſes. 2d, 


Whether this limitation of Uſes to him 
and his heirs ſhould not be intended the 
ſame Uſes, being to the feoffee himſelf, 
and to the ſame heirs, as it 1s in the 
habendum. Croke ſays, the caſe was ad- 
journed, but the opinion of the court, 
upon the argument, inclined that he 
was tenant in tail, and that the limita- 
tion of the uſe out of the eſtate-tail was 
void, as well after the ſtatute as before ; 
for the ſtatute never intended to execute 
any Uſe, but that which might be law- 
fully compelled to be executed, before 
the ſtatute, but this could not be of an 
eſtate-tail, for the chancery could not 
compel him at the common law to exe- 


cute the eſtate, and ſo the ſtatute did not 
execute 1t then. 


69. Bulſirode reports a ſecond argu- 


ment upon this caſe, together with the 


judgment of the court, which was, that 
Thomas Walter took an eſtate-tail, be- 


cauſe a tenant in tail could not be ſeiſed 
to a Uſe. 


70. Godbolt 


C a |} 


50. Godbolt reports this caſe to have Godb 265. 


ariſen upon a limitation to one, and ro 
the heirs of his body, Habendum unto 
the donee, to the uſe of him, his heirs 
and aſſigns for ever; and that two points 
were refolved, Firſt, That the limitation 
in the habendum did not increaſe or alter 
the eſtate given in the premiſſes of the 
deed. Second, That tenant in tail might 
ſtand ſeiſed to an Uſe expreſſed, but 
uch Uſe could not be averred. 


71. This caſe is alſo reported by Moore, Moo. 848. 


by the name of Carrier v. Franklin, who 
ſeems to have conſidered it as a queſ- 
tion of conſtruction, and that the feoffee 
took only an eſtate-tail, becauſe the Uſe 
to him and his heirs, immediately ſuc- 
ceeding the habendum, muſt be con- 
ſtrued to mean the ſame kind of heirs, 
to whom the eſtate had been already 
limited, that 1s, the heirs of his body, 


72. If this caſe be conſidered as an 
authority, it will only prove that a te- 


nant in tail cannot be ſeiſed to a Uſe in 
SY fee ; 


Dyer 311. b. 
312. A. 


Bac. R. 57. 


10 Rep. 95. 


1 
fee; but that a tenant in tail may be 
ſeiſed to a Uſe, co- extenſive with his 
right, is a doctrine which it would now 
be extremely dangerous to controvert 
and Lord Bacon expreſsly ſays, that a 
tenant in tail may be ſeiſed to a Uſe. 
« If I give land in tail by deed fance the 
&« ſtatute to A. to the ule of B. and his 
« heirs, B. hath a fee-ſimple, determin- 
« able upon the death of A. without 
« ifſne; and like law, though doubtful, 
« before the ſtatute was ; for the chief 
e reaſon that bred the doubt before the 
ce ſtatute was, becauſe tenant in tail 
e could not execute an eſtate without 
wrong; but that, ſince the ſtatute is 
« quite taken away, becauſe the ſtatute 


e ſaveth no right of intail, as the ſtatute 
« of 1 Rich. 3. did.“ 


73. In Seymor's caſe 10 Tac. 1. a te- 
nant 1n tail bargained and fold his eſtate- 
tail to a ſtranger in fee. And it was 
unanimouſly reſolved by the court of 
king's bench, that the bargainee took an 
eſtate to him and his heirs, determinable 
upon the death of the tenant in tail. 

2 Now 


L 133 13 
Now this determination muſt have been 
founded upon the principle that a 
tenant in tail may be ſeiſed to a Uſe, 
for otherwiſe the bargain and ſale would 
have been void. 


74. It may therefore be now laid down 
as an undoubted principle of law, that 
a tenant in tail may be ſeiſed to a Uſe, 
even in fee, and that ſuch uſe will be 
good againſt the tenant in tail. And as 
tenants in tail have ever ſince the mo- 
dern practice of conveyancing, fre- 
quently transferred their eſtates to the 
perſons who were to be tenants to the 
pracipes, and to their heirs, by convey- 
ances derived from the ſtatute of Uſes ; 
if it were eſtabliſned, that a tenant in 
tail cannot be ſeiſed to a Uſe, the con- 
ſequence would be, that almoſt all the 
common recoveries which have been ſuf- 
fered for the laſt century, would be 
void, for want of a good tenant to the 


precpe. 


E z 75. A 


Vide infra 
ch. 4. 


T cnant for 
life. 


Dyer 186. a. 
Crawley's 
caſe, Cro. 
Eliz. 721. 


Cro. Car. 
231. 
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75. A tenant for life may be ſeiſed 
to a Uſe, but ſuch Uſe will determine, 
together with the legal eſtate transferred 
to it by the ſtatute, upon the death of 
the tenant for life. 


76. In 2 & 3 Elia. This caſe was 
moved. — Lands were given to two per- 
ſons for their lives, and the life of the 
ſurvivor, to the uſe of A. B. for his life. 
The two donees to Uſes died, and the 
queſtion was, whether the eſtate of A. B. 
was determined. The court thought 
that the eſtate was determined, becauſe 
the eſtate on which the Uſe was created 
and raiſed was gone, 


77. It follows from this caſe, which 
is cited and admitted to be good law, 
in Bul/trod?'s Report of Cowper v. Frank- 
lin, that all perfons having a legal eſtate 
of freehold may be ſeiſed to a Uſe, If 
the Uſe is greater than the eſtate out of 
which it is created, it will ceaſe upon 
the determination of ſuch eſtate, but 
will be good in the mean time. 


78. With 


19 


78. With reſpect to the different kinds 7, hind of 


of property whereof a' perſon may 'be 
ſeiſed to the Uſe of another, the words 
of the ſtatute are, ©* honors, caſtles, 
« manors, lands, tenements, rents, ſer- 
« vices, reverſions, remainders or other 
4 hereditaments,” which comprehend 
every ſpecies of real property in poſſoſſion, 
remainder or reverſion; and therefore 
not only corporeal hereditamentsz but 
alſo incorporeal ones, ſuch as advowſons, 
tithes, rents, Nc. are within this ſtatute, 


FP S701 


79. Nothing however can be conveyed 
to Uſes which is not in e, at the time; 
and therefore where a perſon bargained 
and ſold lands to J. S. in fee, with a way 
over his land; it was determined that the 
right of way did not paſs; for nothing 
but a Uſe paſſed by the deed, and there 
cannot be a Uſe of a thing which is not 
in eſſe, as a way, common, c. which are 
newly created: and until they are cre- 
ated no Uſe can be raiſed by bargain 
and ſale. 


80. Copyhold eſtates are not compre- 
hended within this ſtatute, becauſe a 
E 4 tranſ. 


proper ty may 
he conveyed to 


Let. 


Beaudley V. 
Brook. 
Cro. Jac. 189. 


Co. Cop. ſ. 


54. | 
G.ilb. Ten. 
182 

Cowp. R. 
709. 


24. A ceftus 
gue uſe in eſſe. 


Bac. R. 60, 


Bac. R. 42. 


The ceſtui que 
uſe muſt be a 
different Fer- 
on from him 
«who is ſeiſed to 
the uſe. 


Bac. R, 63, 


tranſmutation of poſſeſſion by the ſole 
operation of the ſtatute, without the 
concurrence or permiſhon of the lord, 
would be an infringement. of the lord's 
right, and would tend to his prejudice. 


81. The ſecond circumſtance neceſ- 
ſary to the execution of a uſe by this 
ſtatute is, that there muſt be a ceſtui 
gue ue in eſſe. If therefore a Uſe be 
limited to a perſon not in eſe, or to a 
perſon uncertain, the ſtatute can have 
no operation. 


82. With reſpect to thoſe who may 
be cefluis que uſe, all perſons capable of 
taking lands by any common law con- 
veyance may be ce/tuis que uſe. And by 
the expreſs words of the ſtatute, a cor- 
poration may be a ceſlui que uſe. 


83. The ceſtui que uſe muſt in general 
be a different perſon from him who is 
ſeiſed to the uſe; for lord Bacon ſays, 
the whole ſcope of the ſtatute was, 
to remit the common law, and never 
cc to 


171 


© to intermeddle where the common law 


executed an eſtate ; therefore the com 


mon law onght to be expounded, that 
< where the party ſeiſed to the Uſe, 
and the ce/tui que uſe is one perſon, he 
never taketh by the ſtatute, except 
there be a direct impoſſibility, or im- 
<« pertinency for the Uſe to take effect 
* by the common law.” 


84. Lands were given to a man and 
his wife, Habendum to the ſaid huſband 
and wife, to the uſe of them and the 
heirs of their two bodies, and for default 
of ſuch iſſue, to the uſe of A. B. The 
queſtion was whether the huſband and 

wife had an eſtate tail, or but for their 
lives. And it was adjudged that they 
had an eſtate tail, 


Upon a writ of error in the king's 
bench, it was argued that the eſtate out 
of which the uſe aroſe was but tor their 
lives, and conſequently the uſe could not 
be limited for a larger eftate :. but Croke, 


Jones, and Whitlock, were of opinion that 


there 


Jenkins v. 
Young, 
Cro. Car. 
230. 


— —— 


24 — utl - — —AStͤ . — — * 
_ N _ 


— 


anc pr mn 2 


Meredith v. 
Cro. Car. 


Skin. R. 209. 


Gilb. R. 17. 


L W's: 

there was a difference, where an eſtate 
was limited to one, and the uſe to ano- 
ther, there the uſe could not be more 
than the eſtate out of which it was de- 
ri ved; but not when the limitation was 
to two, habendum to them, to the uſe of 
them and the heirs of their bodies, this 
was no limitation of the uſe, nor was 
the Uſe to be executed by the ſtatute, 
but they took by the common law. 


The ſame caſe was again argued in the 
ſubſequent term, when all the court 
held that the limitation in the Habendum 
was a limitation of the land itſelf, and 
not of the Uſe, and affirmed the former 
judgment. 


8 5. In the ſame manner if a fine be 
levied to a man and his heirs, to the 
uſe of him and his heirs, he ſhall take 


by the eommon law, and not by the 
ſtatute of Uſes. 


86. There are however ſome caſes in 
which the ſame perſon may be ſeiſed to 
a Uſe, 
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a Uſe, and alſo ceſſui que we; as if a man 
ſeiſed of lands in fee- ſimple, covenants 
that he and his heirs will ſtand ſeiſed of 
the ſame lands, to the uſe of himſelf and 
the heirs of his body, or to the uſe of 
himſelf for life, remainder over in fee: 
in this caſe the eſtate which the cove- 
nantor had by the common law, 1s di- 
veſted out of him by the operation of 
the ſtatute, and a new eſtate veſted in 
him, according to the limitation of the 
Ute, 


87. The third circumſtance neceſſary 
to the execution of a Uſe by this ſtatute, 
is, that there ſhould be a Uſe in ce, in 
poſſeſſion remainder or reverſion. When 
all theſe circumſtances concur, the poſ- 
ſeſſion and legal eſtate in the lands, out 
of which the Uſe was granted, is imme- 
diately taken from the feoffee to Uſes, 
and veſted in the ceſſui que uſe, and the 
poſſeſſion thus transferred is not a mere 
ſeiſin or poſſeſſion in law, but an actual 
ſeiſin and polleihon in fact, not a mere 

b tit tc 


34 A Uſe in 
e/Je. 


t Rep. 126. 2. 


Bac. R. 46, 
Anon. C. 
Eliz. 46. 


84 ing of all 


Fermer Hates. 


7 Rep. 19. b. 


20. a. 


Ferrers and 
Curſon v. 
Fermor, 


Cro. Jac. 
643. 
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title to enter upon the land, but an ac- 
tual eſtate. | 


1 


88. In the third ſection of the ſtatute 
is contained a ſaving to all thoſe perſons, 
and to their heirs, who were or there- 
after ſhould be ſeiſed to any Uſe, all ſuch 
former right, title, entry, intereſt, poſ- 
ſeſſion, rents, cuſtoms, ſervices, and ac- 
tion, as they might have had to their 
own proper uſe, in or to any manors, 
lands, tenements, rents, or heredita- 
ments, whereof they were or ſhould be 
ſeiſed to any other uſe. 9 


89. In conſequence of this clauſe, no 
term for years or other intereſt, whereof 
a perſon to whom lands are conveyed 
to Ufes is poſſeſſed, in his own right, 
will be merged by ſuch conveyance. 


90. A. demiſed lands to B. for a term 
of years, and afterwards the leſſor by 
bargain and ſale inrolled, and fine con- 
veyed the ſame lands to the leſſee and 
others and their heirs, to the Uſe of 

them 


E 


them and their heirs, to the intent that 
a common recovery ſhould be had and 
ſaffered againſt them, with voucher of 
the leſſor, to the uſe of a ſtranger, all 


which was done accordingly. 


T he queſtion was whether the term for 
years was merged ; and it was determin- 
ed that the term ſtill exiſted, for al- 
though it was merged by the union of 
eſtates until the recovery was ſuffered, 
yet when that was done, the Uſes there- 
of being guided by the bargain and ſale, 
it was the ſame as if there had been no 
conveyance, it being within the equity 
and intention of the ſaving in the third 
ſection of the ſtatute of Uſes: for the 
intention of that ſtatute was, not to 
deſtroy prior eſtates, but to preſerve 
them. And it was agreed by the whole 
court that if a fine or feoftment had 
been levied or made to the leſſee for 
years, his term would not have been 
thereby extinguiſhed. 


It 


Vide Cook v. 
Fountain, 

1 Vent. 195. 
250. 


( 1 

It was objected that the bargain and 
ſale and fine, were to the uſe of the 
leſſee for years, otherwiſe he could not. 
have been tenant to the præcipe, and 
therefore the ſaving in the ſtatute of 
Uſes did not extend to this caſe. But 
it was anſwered and reſolved, for the 
fomer reaſons, that the term was ſaved 
by the equity of the ſtatute, 


* 
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CHAPTER IV. 


Of the ſeveral Conveyances derived from 
the Statute of Uſes. 


gr. IT has been frequently obſerved 


that the principal object of the 
ſtatute 27 Heu. 8. was to deſtroy all thoſe 
ſecret conveyancesto Uſes which had been 
ſo much complained of; but tharinſtead 
of having that effect, this ſtatute has 
given riſe to ſeveral new modes of trans- 
ferring lands unknown to the fimpli- 
city of the common law, and of a more 
ſecret nature than feoffments to Uſes : 
ſo that notwithſtanding the great cau- 
tion with which this ſtatute was made; 
it has not anſwered the intention of the 
Legiſlature. 


This obſervation ſeems to have been 
founded on an idea, that the chief object 
of the ſtatute of Uſes, was to deſtroy all 
con vevances to uſes. But Lord Bacon 
has clearly proved tliat the intention of 


this 


(Rep.125. a. 


1 Atk. 591. 


Bac. R. 39. 


[ 64 ] 


this ſtatute was only to deſtroy the eſtate 
of the feoffees to Uſes, by transferring 
it to the perſons who were intitled to the 
uſe ; and not to deſtroy the form of the 
conveyance to uſes. 1ſt, Becauſe the 
words of the ſtature are © where any 
«perſon is ſeiſed or hereafter ſhall be ſeiſed 
to any uſe.” 2d, In the ſame ſeſſions 
in which this ſtatute was made, it was 
enacted that all bargains and ſales to 
uſes ſhould be inrolled ; which proves 
that the intention of the legiſlature was 
to Jeave the form of the conveyance, 
with the addition of a further ceremony. 
za, By the 12th ſection of this ſtatute 
it was provided that the king ſhould 
not take any primer ſeiſin, or other feu- 
dal profits, on account of any eltate 
which ſhould be executed by means of 
that ſtatute until the 1ſt of May 1536. 
Bur that he ſhould take the feudal pro- 
fits for all uſes which ſhould become 
executed by che ſtatute after that time. 


92. But whatever might have been 
the intention of the Legiſlature in paſs- 


ing 


1991 

ing this ſtatute, it is certain that it has 
given riſe to ſeveral new ſorts of con- 
veyances, which operate contrary to the 
rules of the common law, for it being 
ſoon obſerved that there was nothing 
in the ſtatute, to prevent the raiſing of 
Uſes, but only a proviſion that when a 
Uſe was raiſed, the poſſeſſion of the land 
ſhould be transferred to ſuch uſe, it was 
only neceſſary to raiſe a Uſe, and the 
legal ſeiſin and eſtate became immedi- 
ately veſted in the ceſtur que uſe, without 
livery of ſeiſin, entry or attornment. 


93. In conſequence of this doctrine 
conveyances to uſes were generally a- 
dopted, and are divided into two ſorts; 
the firſt of which are ſaid to operate 
without any tranſmutation of poſſeſſion, 
becauſe the alteration of the legal ſeiſin, 
is effected by the mere operation of the 
ſtatute. The ſecond are ſaid to operate 
by means of a tranſmutation of poſleſ- 
ſion, becauſe the legal ſeiſin is firſt 
transferred by ſome common law con- 
veyance. 

F 94. The 


Ante . 87, 


Burgain and 
Jale to uſes. 


4Reeves 161. 


2 Inſt. 672. 


IIa aura 


necefary. 
2 4:1t. 67 2. 
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94. The firſt conveyance derived from 
the ſtatutes of Uſes which operates with- 
out any tranſmutation of poſſeſſion, is 
a bargain and ſale to Uſes, which was 
well known, and often uſed before the 
ſtatute of Uſes, it being a common prac- 
tice in thoſe times for a perſon who was 
ſeiſed of lands, to bargain and ſell them 
to another, in which caſe if the conſider- 
ation was ſufficient to raiſe a Uſe, the 
bargainor became immediately ſeiſed to 
the uſe of the bargainee; all which might 
have been tranſacted without the for- 


mality of a deed. 


95. A bargain and ſale is therefore a 
real contract, whereby a perſon bargains 
and ſells his lands to another for a pe- 
cuniary conſideration, in conſequence of 
which a Ule ariſes to the bargainee, and 
the ſtatute 27 Hen. 8. immediately trans- 
fers the legal eſtate and actual poſſeſſion 
to the ce/tur que v/e, without any entry 
or other act on his part. 


96. The proper and technical words 
of this conveyance are bargain and fell, 
but 


1 1 
but any other words that would have 
been ſufficient to raiſe a Uſe, upon a 
valuable confideration, before the ſtatute, 
are now ſufficient to conſtitute a good 
bargain and fale. But all proper words 
of limitation mult be inſerted, otherwiſe 


no more than an eſtate for life will 
paſs. 


97. Edward Fox, by indenture, in 
conſideration of 50 l. paid to him by 


Thomas Powys, demifed, granted, ſet, and 


to farm let to the ſaid Thomas Powys 
certain lands and tenements, to hold to 
the ſaid Thomas Powys, from the day of 
the date of the ſame indenture, for the 
term of qg years, yielding and paying 
the rent of 40 5. — The queſtion was 
whether this deed ſhould be deemed to 
be a bargain and ſale to Uſes; and it was 
adjudged that it ſhould, for a freehold 
eſtate may paſs by deed indented and 
inrolled without the words bargain and 
ſell, if there are other words tantamount 
ro them. As if a man covenants. in 
conſideration of money to ſtand ſeiſed 

| F 2 to 


Gilb. Uſes. 
105. 


Fox's caſe. 
8 Rep. 93. 


Vide Taylor 


v. Vale, Cro. 


Eliz. 166. 


Who may con- 
wey by bargain 
and ſale. 


Atkins v. 
Longville, 
Cro. Jac. 50. 
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to the uſe of his ſon in fee, if the deed 
be inrolled, it will be a good bargain 
and ſale, although the words bargain 
and ſell are not inſerted in it. So if a 
man for money, aliens and grants lands 
to one and his heirs, or in tail, or for 


life, by deed indented and inrolled, it 
will amount to a bargain and ſale. 


98. With reſpect to the perſons who 
are capable of conveying their eſtates by 
bargain and fale, as this conveyance only 
transfers a Uſe, none but thoſe who are 


capable of being ſeiſed to a Uſe can 


bargain and fell; for there mult be a 
perſon ſeiſed to a Uſe, and a Uſe in ee 
before the ſtatute can have any oper- 
ation. 


99. It follows that neither the king, 
the queen, nor a corporation aggregate 
can convey their lands, by bargain and 
ſale. But as to a tenant in tail, it has 
been already ſhewn that he may be 
ſeiſed to a Uſe, and therefore a — 
and ſale by him will be good. 


100. It 


. 


I0o. It is ſaid by Jenkins. Cent. 6. ca. 
88. that a bargain and ſale by the king, 
for any conſideration, to a corporation is 
good, although the king cannot ſtand 
ſeiſed to the uſe of another: and the 
conſideration of money paid, or men- 
tioned to be paid, although by any 
ſtrang-r, makes the conveyance and 
bargain and fale valid. 


101. Lord Chief Baron Comyns has ſaid 
that a corporation may bargain and ſell 
land, for they may give an Uſe, though 
they cannot be ſeiſed to an Uſe, This 
poſition is founded on the authority of 
the following caſe. 


102. The prioreſs of Hallyzwell being Holland and 


ſeiſed of the manor of Priors granted 
the ſame by the words dedi et concęſſi 
pro certa ßecuniæ ſumma, to Lord Audley, 
the chancellor of England and his 
heirs. It was objected that a bargain 
and fale by a corporation, was not good, 
for, a corporation could not be ſeiſed to 
another's uſe, and the nature of ſuch a 
conveyance was to take effect by way of 

F 3 Uſe 


Dig. Tit. 
Bargain and 
ſale, (B. 3.) 


Bonis's caſe, 
3 Leon. 175, 


— - — — — — — 


What may be 
conveyed by 


bargain and 


ſale. 
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Uſe in the bargainee, and afterwards the 
ſtatute drew the poſſeſſion to the Uſe. 
But the court utterly rejected the ſaid: 

exception as dangerous, for that ſuch 
were the conveyances of the greater part 
of the poſſeſſions of monaſteries. And 
it was ſaid by Shuttleworth Serjeant that 


although ſuch a corporation could not 


take an eſtate to another's uſe, yet they 
might charge their own poſſeſſions with 
an Uſe to another. 


103. Any eſtate of freehold or inhe- 
ritance, may be conveyed by bargain 
and ſale, but there muſt be an actual 
ſeiſin in the bargainor at the time when 
the bargain and ſale is made, for with- 
out a ſeiſin no Uſe can ariſe. 


104. Eſtates in remainder or rever- 
ſion, expectant upon the determination 
of any preceding eſtate for years, for 
life, or in tail, may be conveyed by bar- 
gain and ſale. | 


105. A 


EI 

105. A rent in ee may be conveyed 
by bargain and ſale, as alſo an advowſon, 
tithes or any other incorporeal heredi- 
tament; becauſe they are expreſsly men- 
tioned in the ſtatute of Uſes. Bur ſuch 
incorporeal hereditaments, muſt be in 
actual exiſtence at the time. 


106. No chattel intereſt can be con- 


Ante ſ. 79. 


veyed by bargain and ſale, becauſe the 


poſſeſſor of a chattel intereſt, has no ſei- 
fin. It ſhould however be obſerved that 
vrhere a perſon is ſeiſed of the freehold 
of lands, he may by bargain and ſale 
create a chattel intereſt out of ſuch lands; 
for having a ſeiſin in himſelf he is ena- 
bled, as well to raiſe a Uſe for years, as 
for any greater eſtate. And by the 
very words of the ſtatute, the poſſeſſion 
is as fully transferred to a cęſtui que nſe, 
for years, as to a ceſtui que wſe of a free- 
hold: nor will an entry be neceſſary in 
this caſe to veſt the legal eſtate. 


107. A bargain and ſale, is merely a 
conveyance of a Uſe, and as a Uſe can- 
not 


Confideration. 


1 Rep. 176. 


Ward v. 
Lambert. 
Cro. Eliz. 


394. 


Croſſing v. 
Sc udamore 


1 Vent. 137. 
S. P. Cro. lac. 


127. 
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not be raiſed without a conſideration, 
it follows that no bargain and ſale can 


be good without a conſideration, which 
muſt alſo be a pecuniary one, for the 
very name of the conveyance imports a 
quid pro quo, but it is not abſolutely ne- 
ceſſary, that the conſideration ſhould be 
ſtated, as an averment that a valuable 
conſideration was actually paid is ad- 
miſſible, and will be ſufficient to raiſe a 
Uſe to the bargainee. 


108. A perſon by indenture, reciting 
that whereas F. S. was bound in a re- 
cognizance and other bond for him, for 
divers good cauſes and conſiderations, 
bargained and ſold the lands to him 
and his heirs. It was proved that there 
was no money. paid, and therefore it 
was determined that the conveyance was 
void as a bargain and ſale. 


109. A perſon in conſideration of 
natural love, and for augmentation of 
the portion, and preferment in marriage 
of his daughter, bargained and fſold 

lands 


11 


lands to her. It was determined that 
the deed could not operate as a bargain 
and fale, becauſe no pecuniary conſider- 
ation was given. 


110. At common law no rent could 1 Inft.144. a. 


N Wykes v. 
be reſerved on a bargain and ſale, be- Tyllord. Cro. 


cauſe nothing but a Uſe paſſed, which Elis. 595. 
was not ſuch an eſtate as the bargainor 

could have recourſe to for a diſtreſs. 

But now a rent may be reſerved on a 
bargain and ſale, and ſuch rent will be 
conſidered as a ſufficient conſideration, 


111. By the Stat. 6 Ann. c. 35. / 30. er. 


It is enacted that in all deeds by bargain , bargain 
and /el' amount 


and ſale inrolled, whereby any eſlate of 7» « covenant 


inheritance in fee-fimple is limited to / 4 ee 2 
”. * . 2 
the bargainee and his heirs, the words Æ e 


grant, bargain and ſell, ſhall amount 2 Dn 


to, and be conſtrued and adjudged in all A 2-5. 


— te tt EE. 
courts of judicature to be expreſs cove-" 2 — 


nants to the bargainee, his heirs an L A. 


aſſigns, from the bargainor, for bimſelf, — 2 
Os . 
his heirs, executors and adminiſtrators, >< e? 
„ 


that the bargainor, notwithſtanding any #»- -- 
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He 7 ee e. 
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act done by him, was at the time of the 
execution of ſuch deed, ſeiſed of the 
hereditaments thereby granted, bargain- 
ed and ſold, of an indefeaſible eſtate in 
fee- ſiinple, free from all incumbrances ; 
(cents and ſervices due to the lords of the 
fee only exceptcd) and for quiet enjoy- 
ment thereof, againſt the bargainor, his 
heirs and alligns, and all claiming under 
him ; unleſs the ſame ſhall be reſtrained 
and limited by expreſs particular words, 
contained in ſuch deed : and that the 
bargainee, his heirs, executors, admin: - 
ſtrators and aſſigns, reſpeQively ſhall 
and may in any action to be brought, 
aſſign a breach or breaches thereupon, 
as they might do in caſe ſuch covenants 


were expreſsly inſerted in ſuch bargain 
and ſale. 


112, Whenthe ſtatute of Uſes was made, 
it was immediately foreſeen, that all lands 
would thenceforth be conveyed by bar- 
gain and ſale, being a conveyance of a 
ſecret nature. To prevent this, the 
Legiſlature in the ſame ſeſſions paſſed 

an 


1 
an act, (27 Hen. 8. c. 16.) by which it 


is enacted, that no manors, lands, tene- 
ments or other hereditaments ſhall paſs, 
whereby any eſtate of inheritance or 
frechold ſhall be made, by reaſon of any 
bargain and ſale, except the ſame bar- 
gain and ſale be in writing indented, 
ſealed and inrolled in one of the king's 
courts of record at Weſiminſter, or with- 
the county where the lands lie, before 
the cuſtos rotulorum and two juſtices of 
the peace, and the clerk of the peace of 
the ſame county, or two of them at 
the leaſt, whereof the clerk of the ene 
to be one. 


113. By the ſtatute 5 Eliz. c. 6. bar- 
gains and ſales affecting lands, tene- 
ments or hereditaments in the counties 
palatine of Lanca//er, Cbeſter and the 
biſhoprick of Durbam, are directed to 


be inrolled in their reſpective courts of 
thoſe counties, 


Buy the 5 Ann. c. 18. Bargains and 
fales of any manors, lands, Cc. within 
the 


2 Inſt. 674. 
5 Rep. 1. b. 


Hob. 140. 


Doug. 57. 
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the Weſt-Riding of the county of York, 
may be inrolled at Wakefield, 


By the 6 Ann. c. 35. the ſame pro- 
viſion is made for 1nrolling bargains 
and ſales of lands ſituate in the Faſt 
Riding of the county of York, at 
Beverley. & 


By the 8 Geo. 2. Bargains and ales 
of lands ſituated in the North Riding of 
the county of York, may be, inrolled in 


the regiſter office of that riding. 


114. The time preſcribed for inro}- 
ment by the ſtatute, is ſix lunar months, 
to be computed from the date of the 
deed ; the date being excluſive : and if 
the deed has no date, then the time muſt 
be computed from the delivery. 


115. The indorſement on the back 
of the deed, by the proper officer, is 
always received as evidence of the in- 
rollment. 


116. By 


1 

116. By the ſtatute 10 Ann c. 18. ,. 3. It 
is enacted that a copy of the inrollment 
of a bargain and ſale, examined with 
the inrollment, and ſigned by the proper 
officer, having the cuſtody of ſuch in- 
rollment, and proved upon oath to be a 
true copy ſo examined and ſigned, ſhall 
in all caſes where a bargain and ſale 
ſhall be pleaded with a profert in curia, 
be of the ſame force and effect as the 
indenture of bargain and ſale would be 
if the ſame was produced. 


117. There is a proviſo in the ſtatute 
of Inrollments, that nothing therein con- 
tained ſhall extend to lands, tenements 
and hereditaments lying within any city, 
borougb, or town corporate wherein the 
mayors, recorders, c. have authority 
to inroll. 


118. In conſequence of this proviſo, 
lands in cities, boroughs, Cc. that have 
the privilege of inrollment, are not with- 
in the act: for although the intention of 
the ſtatute was to exempt them from 
inrollments 
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inrollments in the courts at Weftminſler 
only, yet the ſtatute is worded in ſuch 
a manner, that they are diſcharged from 
any inrollment at all; and therefore the 
poſſeſſion of ſuch lands is executed from 
the date of the bargain and ſale. 


119. Although deeds of bargain and 
ſale be publickly acknowledged and in- 
rolled, yet they have not the ſanction of 
records, for the private contract may be 
falſely and fraudulently dated, or ill exe- 
cuted, and therefore it is neceſlary they 
ſhould be ſhewn, ſiace the party derives 
his title from their commencement. 
The act of inrollment however is a 
tranſaction of the court, and therefore 
cannot be denied, unleſs by pleading, 
as in all other matters of records nul tiel 
record, and the only trial is by ſhewing 
it: but the time of inrollment which 
appears upon the roll cannot be con- 
rroverted. 


120. In conſequence: of the ſtatute of 
Inrollments, the freehold does not paſs. 
I from 


1 


from the bargainor, until the deed of bar- 
gain and ſale is duly inrolled. But if the 
bargain and ſale be inrolled within the ſix 
months, then the inrollment has ſuch a re- 
lation to the date of the bargain and ſale, 
that the freehold is conſidered in law as 
having paſſed to all intents and purpoſes, 
from the bargainor to the bargainee, 
immediately on the date or delivery of 
the bargain and ſale; and therefore all 
incumbrances and meſne conveyances 
by the bargainor to a third perſon, made 
between the delivery of the deed and 
the inrollment, are void againſt the 
bargainee. 


121. One Serolter being ſeiſed of cer- 
tain lands in fee, by deed indented 
dated 7th November, bargained and ſold 
the lands for money. On the gth of 
the ſame month, he acknowledged a 
recognizance to another perſon, and on 
the 2oth of the ſame month the deed 
was inrolled. A ire facias being 
brought upon the recognizance, the 
queſtion was, whether Seꝛeſſer was ſeiſ- 
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ed in fee the gth of November, the deed 
not being inrolled until the 2cth of the 
fame November; and it was adjudged, 
unanimouſly, that Seer was not ſeiſed 
in fee of the land the gth of November, 
for that when the deed was inrolled, 
the bargainee was in judgment of law 
ſeiſed of the land, from the delivery of 
the deed. And it was reſolved, that nei- 
ther the death of the bargainor, nor of 
the bargainee before inrollment, ſhould 
hinder the paſſing of the eſtate. 


122. Though the inrollment has a 
relation for the advantage of the bar- 
gainee, to avoid all meſne incumbrances 
and conveyances ; yet when the lands 
are conveyed by fine or feoffment to the 
bargainee himſelf before inrollment, 
then the bargainee ſhall take by ſuch 
ſubſequent conveyance. Therefore if 
A. bargains and ſells to B. and before 
the bargain and ſale is inrolled, the 
bargainor levies a fine, ſuffers a recovery, 
or makes a foffinent to B. The bar- 
gainee ſhall be in by the feoffment, fine 

2 or 


L 381 1 


or recovery, becauſe when a convey- 


ance by the common law and one by 
the ſtatute concur, that by the common 
law, ſhall be preferred. But if between 
the making of the bargain and ſale and 
the levying of the fine, c. the bargain- 
or incumbers the land, then the inrol- 
ment ſhall have a relation for the avoid- 
ing ſuch meſne incumbrance in favour 
of the bargainee, 


123. The words of the ſtatute of in- 
rollments only extend to eſtates of in- 
heritance or freehold, and therefore a 
bargain and ſale of lands for a term of 
years need not be inrolled. 


124. The ſecond fort of conveyance 
which owes its origin to the ſtatute of 
Ules, and operates without any tranſ- 
mutation of poſſeſſion, is a covenant to 


ſtand ſeiſed to uſes. 


12 5. Fotmerly, if a man had cove- 


nanted and agreed for himſelf and his 
heirs, with another and his heirs, that 
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e 
for a certain conſideration, the other 
ſhould have his lands and tenements; 
though the land itſelf did not paſs for 
want of livery, yet the covenantee ac- 
quired the Uſe; and now whenever a 
covenant of this kind is entered into, a 
Uſe ariſes out of the ſeiſin of the co- 
venantor, and 18 immediately executed 
by the ſtatute, in the cœui que uſe, who 


tliereby acquires the legal eſtate and poſ- 
ſeſſion. | | 


dat words 126, The proper and technica] words 

r of this conveyance are, covenant to fland 
feiſed to the uſe of A, &c. but any other 

iVent. 137. words, ſuch as grant, bargain and ell, 

2 Vent. 150. or aflign, will create a covenant to ſtand 
ſeiſed, if it appears to have been the in- 
tention of the party to uſe them for that 
purpole. 


Harriſon v. 127. A ſettlement was made as fol- 
ultin, 


3 Mod. 237. lows—* It I have no iſſue, and in caſe I 
Scudamore die without iſſne of my body lawfully 
v. Crotling. ; 

1 Hes: 175. * begotten, then I give, grant and con- 
EP firm my land, Cc. to my kinſwoman 


« rab 


1 1 


c Sarah Stokes, to have and to hold the 
« ſame to the uſe of myſelf for life, and 
after my deceaſe, to the uſe of the faid 
« Sarah, and the heirs of her body to be 
« begotten” with remainders over. Ic 
was determined that this was a good 
bargain and fale. 


128. A conveyanice, by indenture, by 
the words give, grant, enfeoff, alien and 
confirm, without livery of ſeiſin, will, 
in order to effectuate the intention of 
the parties, be conſtrued to amount to 
a covenant to ſtand ſeiſed. 


129. George Simpſon being ſeiſed in Doe v. 
fee of the lands in queſtion, in con- 8 42. 
ſideration of a marriage to be had be- 
tween him and Ann Storey, by indenture 
between Simpſon of the one part, and 
the ſaid Ann Storey and William Storey of 
the other part, gave, granted, enfeoffed, 
aliened and confirmed to Ann and Wil- 
liam Storey and their aſſigns the lands in 
queſtion, habendum to the uſe of Ann 
Storey for lite, remainder to the heirs of 


G 2 her 


L 84 ] 
her body begotten by Simpſon, who co- 
venanted that the lands ſhould remain 
to the ſaid uſes, clear of all charges. 


The marriage took effect, and ſoon 
afterwards Simpſon became a bankrupt. 
His aflignees ſeized the land and fold it 
to the defendant, conſidering this deed 
as void in law, or if not, that Simßſon was 
tenant 1n tail under it. 


It was reſolved by the whole court, 
that this deed {ſhould operate as a cove- 
nant to ſtand ſeiſed; although it was ob- 
jected that there wanted a conſideration 
of blood between the covenantor and 
William Storey, and that it ſeemed to be 
the intent of the parties that the deed 
ſhould operate as a common law con- 
veyance. But it was anſwered that the 
judges had always been aſuti to conſtrue 
deeds, ſo as to effectuate the intention 
of the parties. 


130. A conveyance which is void as 

a releaſe, may notwithſtanding operate 
as a covenant to ſtand ſeiſed. 

131. Thomas 


1 


131. Thomas Kirby being ſeiſed in fee Roe. Fran- 


of the lands in queſtion, executed cer- 
tain indentures of leaſe and releaſe of 
them to his brother. The leaſe was 
made for a year in the uſual manner. 
The releaſe witneſſed, that for the natural 
love which Thomas Kirby bore to his bro- 
ther, and in conſideration of 100. paid 
to him by his brother, the ſaid Thomas 
Kirby granted, releaſed and confirmed 
unto his brother (in his actual poſſeſſion 
then being by virtue of the leaſe for a 
year) after the death of the ſaid Thomas 
Kirby, all that cloſe, &c. to hold the 
ſame to his ſaid brother, and the heirs 
of his body lawfuily begotten. 


It was admitted that the releaſe, in 


this caſe, was void as a common law 


aſſurance, becauſe it was a grant of a 
freehold to commence in futuro. But 
the court was unanimoully of opinion 
that it ſhould be conſidered as a cove- 
nant to ſtand ſeiſed to Ules. \ 


132. In the caſe of acovenant to ſtand 
ſeiſed, the eſtate continues in the cove- 
G 3 nantor 


mer, 


2 Wilſ. R. 75. 


Vin. Abr. 
tit. Uſe (Z.) 


Who may con- 
vey by corve- 
nant to fland 


feiſed. 


Yelverton v. 
Yelvercon, 


Cro. El. 401. 


[ 36 J 
nantor until a lawful Uſe ariſes ; and no 


uſe will ariſe, on account of any defect 
in the limitation of a preceding Uſe. 


133. A covenant to ſtand ſeiſed, be- 
ing ſimilar in almoſt every reſpect to a 
bargain and fale, it follows, that no per- 
ſon can depart with his lands by this 
mode of conveyance, who cannot be 
ſeiſed to a uſe; nor can any ſpecies of 
property be transferred in this manner, 
which cannot be conveyed to a Le. 


134. A covenant to ſtand ſeiſed, only 
paſſes thoſe lands whereof the cove- 
nantor is actually ſeiſed at the time of 
the execution of the covenant, becauſe the 
Uſe muſt ariſe out of the ſeiſin, which 
the covenantor has at that time. 


135. In conſequence of this principle 
it has been determined that where a fa- 
ther covenanted to ſtand ſeiſed of the 
lands which he had, and which he af- 
terwards ſhould purchaſe, to the uſe of 
himſelf for life, and after to his youngeſt 


ſon and his heirs: the father afterwards 
purchaſed 


11 


purchaſed lands and died, and it was 
determined, that thoſe lands did not paſs 
by the covenant, becauſe the father had 
no eſtate or intereſt therein at the time. 


136. A covenant to ſtand ſeiſed being 
a conveyance of a private nature, and 
valid without inrollment, it is eſſentially 
neceſſary, that the conſideration ſhould 
be blood or marriage, and therefore 
natural love and effection to a man's 
children, nephews or couſins, or their 
advancement in marriage, are the only 
conſiderations by which a Uſe can be 
raiſed in a covenant to ſtand ſeiſed. 


137. Andrew Baynton being ſeiſed in 
fee of the premiſes in queſtion, by in- 
denture made between him of the one 
part, and Edward Baynton, his brother, 
of the other part, reciting, that as the 
ſaid Andrew Baynton had no iſſue male 
of his body, to the intent that the ſame 
manors, c. might deſcend to the heirs 
males of his body, and might continue 
and remain to ſuch of the blood and 


G 4 name 


Conſideration, 
Plow. 307. 
309. 


4 Reeves 
355 


Sharington 
v. Strotton, 
Plowd. 300, 
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name of Baynton, as in the ſame inden- 
ture ſhould be named, the ſaid Andrew, 
as well for the ſaid cauſes, as for the 
good will, brotherly love and favour 
which he bore, as well to the ſaid Ed. 
ward his brother, as to ſuch others of 
his brothers as ſhould be named in the 
ſaid indenture, covenanted and granted 
for himſelf and his heirs, that he would 
from thence ſtand and be ſeiſed thereof 
to the uſe of himſelf for life, remainder 
to the uſe of the ſaid Edward Baynton 
and Agnes his wite for their lives, re- 
mainder to the uſe of the heirs male 
of the ſaid Andrew, begotten on the 
body of one Frances Lee, and for default 
of {ſuch iſſue, to the uſe of the heirs male 
of the ſaid Edward Baynton, remainder 
to the uſe of Henry Baynton, another 
brother of the ſaid Andrew Baynton. 


Andrew Baynton died without iſſue by 
Frances Lee, upon whoſe death Edward 
Baynton entered, and the queſtion was, 
whether a Uſe was well raifed to Ed- 
ward upon this covenant, 


It 


[ 89 J 


It appears from Plovoden, that this 
caſe was moſt elaborately argued on 
both ſides, after which the court were 
unanimouſly of opinion, that the con- 
tinuance of the land in the name and 
blood of the covenantor, and the natural 
love and affection which Andrew Bayn- 
ton bore to his brothers, were confidera- 
tions fully ſufficient to raiſe the Uſes. 


138. A conſideration of natural affec- 
tion, expreſled to one child, will by con- 
ſtruction of law be extended to others. 


139. A man having iſſue three ſons, 
covenanted in conſideration of natural 
affection to the eldeſt ſon, to ſtand ſeiſed 
of certain lands to the uſe of himſelf for 
life, remainder to his eldeſt fon, and the 
heirs male of his body, and for default 
of ſuch iſſue, to the uſe of his ſecond 
ſon, and the heirs male of his body, 
and for default of ſuch iſſue, to the 
uſe of his third ſon. This was held 
a good conſideration to raiſe a Uſe to 
the younger ſon, for though the con- 
ſideration of natural affection was only 
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limited to the eldeſt ſon, yet it will ex- 
tend to the others. 


140, Wich reſpect to the confidera- 
tion of marriage, it is highly favored, 
and will in all caſes be ſufficient to raiſe 
a Uſe upon a covenant to ſtand ſeiſed; 
and therefore a covenant to ſtand ſeiſed 
to the uſe of a man's own wife, or to the 
uſe of a man's brother's wife, will be 
good. 


141. If a man covenants in conſidera- 
tion of natural love and affection to his 
ſon, to ſtand ſeiſed to the uſe of his 
ſon for life, remainder to ſuch wife as 
the fon ſhall afterwards marry for life, 
it will be good. 


142. A Uſe will ariſe to a wife upon 
a covenant, to ſtand ſeiſed without any 
conſideration expreſſed. 


143. Robert Bedell ſeiſed of a meſſuage, 
Oc. in Iver and Langley in the county of 
Bucks 1n fee, by indenture between him 
and his wife of the firſt part, James his 

ſecond 


in 
ſecond ſon of the ſecond part, and Mi- 
chael his third ſon, of the third part, in 
conſideration of the natural love and pa- 
ternal affection, which he had to the ſaid 
James and Michael, and for their better 
preferment and advancement, and to the 
intent that the ſame tenements ſhould 
continue 1n his name and blood, cove- 
nanted that he and his heirs would ſtand 
ſeiſed of the ſaid tenements, to the uſe 
of himſelf for life, and after his deceaſe 
to the- uſe of his wife for life, and after 
their deceaſes, of one moiety to the uſe 
of the ſaid James in tail, and of the other 
moiety to the uſe of the ſaid Michael in 
tail. Robert Bedell died, and the ſole 
queſtion was, whether any ule aroſe to 
Elizabeth his wife or not ?—It was ob- 
jected, that the wife was not within the 
conſiderations which were expreſled in 
the indenture, and no other conſidera- 
tion can be averred than 1s contained in 
the deed, for the ſubſtance of the agree- 
ment was referred to the deed, and the 
whole ought to appear therein, and no- 
thing is left to the averment of the par- 
ties. But it was anſwered and reſolved, 
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that a conſideration which ſtands with 
the deed and, is not repugnant to it, 
might be well averred. Beſides, ad- 
mitting that another conſideration than 
what 1s exprefled in the deed, could not 
be averred, yet in this caſe there was an 
expreſs couſideration; for when he li- 
mits it to the uſe of his wife, for term 
of her life, that imports a ſufficient con- 
ſideration in itſelf, and there needs not 
any averment, for manifefta probaticne non 
indigent. 


14.4. In the caſe of a covenant to ſtand 
ſeiſed, a Uſe will ariſe to thoſe who are 
within the conſideration, but not to 
thoſe who are ſtrangers to the cove- 
nantor. 


14.5. Paul Riſſey being ſeiſed in fee, by 
indenture, between him and Sir Thomas 
Denton, Sir A. Denton, Thomas Riſley his 
brother, and Milliam Withers, covenanted 
and agreed with them, to ſtand ſeiſed of 
the {aid tenements, to the uſe of himſelf 
for life, remainder to the uſe of his 
wife for life, remainder to the uſe of the 


2 ſaid 


19 4 


ſaid covenantees and their heirs, upon 
ſeveral truſts for his children. It was 
reſolved that the Uſes were well raiſed, 
and veſted by this deed, in Thomas the 
brother, he being of the blood of the 
covenantor, but that no Uſe aroſe to the 
other covenantees, they being ſtrangers 
and not within the conſideration. 


146. Love and affection to an illegi- 
timate ſon, is not a ſufficient confidera- 
tion to raiſe a Uſe, in a covenant to 


ſtand ſeiſed. 


147. A perſon covenanted in conſi- 
deration of natural love and affection to 
ſtand ſeiſed to the uſe of himſelf for life, 
remainder to his ſon for life, remainder 
to A. his reputed ſon, (who was his baſ- 
tard) for life, with ſeveral remainders 
over, and alſo covenanted to levy a fine, 


or make a feoffment for further aſſu- 


rance, afterwards he made a feoffment 
in fee to the covenantees, in perform- 
ance of his covenant to the ſame Uſes. 
It was determined that no Uſe aroſe to 

A. the 
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A. the baſtard, by the covenant there 
being no conſideration, nor could he take 
any thing by the feoffment, it being 
only made for further aſſurance. 


148. The adopting a ſirname is nor 
a ſufficient conſideration to raiſe a Uſe, 
in a covenant to ſtand ſeiſed, as was re- 
ſolved in Sir Chriflopher Hatton's caſe, 
who, having a fiſter's ſon called New- 
port, covenanted in conſideration of his 
changing his name to Hatton, that he 
would ſtand ſeiſed to his Uſe; and it 
was determined that no Uſe did ariſe, 
for want of a confideration. 


149. Antient acquaintance or friend- 
ſhip do not create ſuch a conſideration, 
as will raiſe a Uſe in a covenant to ſtand 


ſeiſed. 


150. When there is a covenant to 
ſtand ſeiſed, in conſideration of natural 
love and affection, to a particular per- 
ſon, that perſon may aver himſelf to 
be a relation, though ſuch relationſhip 
be not cxpreſſed in the deed. 

l 151, Angels 


1 1 


151. Angelo Burt being ſeiſed of the 
premiſes in queſtion, in conſideration 
of the love and affection which he bore 
to Ann his wife, and for ſome ptoviſion 
in caſe ſhe ſhould ſurvive him, and for 
ſettling the premiſes, in the manner 
therein mentioned, covenanted to ſtand 
{-1ſed to the uſe of himſelf and his 
wife for their lives, and the life of the 
ſurvivor, remainder to the iſſue of their 
two bodies, remainder to the uſe of ſuch 
perſon or perſons, as his wife ſhould 
think fit to diſpoſe to, and for want of 
ſuch diſpoſition, to the uſe of the leſſor 
of the plaintiff. The covenantor died 
without iſſue, and afterwards Ann the 
wife, in purſuance of the power, con- 


veyed the premiſes to her ſiſter. It was 


determined that no Uſe aroſe to the 
ſiſter, as ſhe was a ſtranger to the conſi- 
deration, and that the leſſor of the plain- 
tiff had a good title, iſt, Becauſe he was 
named in the deed, 2d, Becauſe it was 
ſtated that he was nephew to the cove- 
nantor, and though the deed does not 
mention him as ſuch, yet being ex- 
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preſsly named, he may aver himſelf 
within the conſideration. 


152. The conſideration for which a 
covenant to ſtand ſeiſed 1s entered 
into, muſt however be expreſſed in the 


deed. 


153. A bargain and ſale and covenant 
to ſtand ſeiſed, paſs no intereſt, but that 
which the perſon who execntes thoſe 
conveyances can lawfully give; for as 
nothing but a Uſe paſſes by thoſe con- 
veyances, and as no Uſe can poſſibly be 
greater than the eſtate, out of which it 
is created, it follows that where a Uſe is 
granted, which is greater than the eſtate 
out of which ſuch Uſe is to iſſue, it is 
merely void, and the ſtatute executes the 
polletiion, to ſo much only of the Uſe 
as is lawfully granted. Thus. if there 
be a tenant for life, with a contingent 
remainder depending on the eſtate for 
life, and the tenant for life bargains and 
ſells his eſtare in fee, ſtill the bargainee 
will only have an eſtate for the life of 

the 


1 


the bargainor, without any power of 
eommitting waſte; and the contingent 
remainder will not be deſtroyed, 


154. In the ſame manner if a tenant 
in tail bargains and ſells his eſtate tail, 
in fee, it only gives the bargainee an 
eſtate to him and his heirs, during the 
life of the renant in tail, and the iſſue 
in tail is not put to his formedon on the 
death of his anceſtor, but may enter on 
the lands; for a bargain and ſale does 
not work a diſcontinuance. 


155. No Uſes can be declared on a 
bargain and fale or covenant to ſtand 
ſciſed, but to the bargainee or covenan- 
tee, that is, lands cannot be bargained 
and ſold to A. to the Uſe of B. becauſe 
a bargain and ſale and covenant to ſtand 
ſeiſed only paſs a Uſe, and the poſſeſſion 
is executed by the ſtatute; now the 
ſtatute only execntes the firlt Uſe, and 
not the ſecond, ſo that the ſecond uſe is 
void in law. But however the courts 


of equity will take notice of the ſecond 
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Uſe, and enforce the execution of it un- 
der the name of a truſt. 


156, The framers of the ſtature of 
Uſes foreſaw, that all freehold eſtates 
would thenceforth become transferable 
by parol only, without any form or 
ceremony whatever ; a clauſe was there- 
fore inſerted in that ſtatute, by which 
all bargains and ſales of freehold eſtates 
were directed to be made by a writing 
indented and inrolled. This proviſion 
which, if it had not been evaded, would 
have introduced almoſt an univerſal re- 
giſter of conveyances of the freehold 
in the caſe of corporeal hereditaments, 
was ſoon defeated by the invention of 
the conveyance, by leaſe and releaſe, 
which ſprung from the omiſſion, to ex- 
tend the ſtatute, to bargains and ſales 
for terms of years, 


157. The nature of the conveyance 
by leaſe and releaſe, depends very much 
on the effect of the ſpecies of common 

| law 


Te, 


law releaſe which enures by way of en- 
largement. 


A releaſe by way of enlargement ope- 
rates, when the poſſeſſion and inheri- 
tance are ſeparated for a particular time, 
as for inſtance, where lands are in the 
poſſeſſion of a tenant for years, and the 
perſon who has the reverſion and inhe- 
ritance releaſes to the tenant in poſſeſ- 
ſion, all his right and intereſt in the 
land; ſuch releaſe is {aid to operate by 
way of enlarging his eſtate, and gives 
him a fee-fimple without the ceremony 
of livery of ſeiſin; becauſe the common 
law deemed it needleſs to give livery of 
ſeiſin, to a perſon who was already in 


poſſeſſion. 


158. In conſequence of theſe principles 
it was not unuſual in the time of Hen. 
4. and Edo. 6. to transfer the freehold 
by this means. A deed of leaſe was 
made to the party intended to be the 
purchaſer, for three or four years, and 
when he entered into the poſleſſion, a 
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releaſe of the inheritance was given to 
him, and thus he became ſeiſed as com- 
pletely as by fine or feoffment with 
livery. 


159. When it was obſerved that the 
ſtatute of Uſes transferred the actual 
poſſeſſion without entry, the idea of a 
leale and releaſe was adopted. A bar- 
gain and ſale was made by the tenant 
of the freehold, to the perfon to whom 
the lands were intended to be releaſed. 
This bargain and ſale in conſequence of 
the conſideration, makes the bargainor 
ſtand ſeiſed to the uſe of the bargainee, 
without any inrollment, by which 
means the Uſe of the term for a year, 
1s veſted in the bargainee, and then the 
ſtatute transfers the poſſeſſion; ſo that 
the bargainee becomes immediately ca- 
pable of accepting a releaſe of the free- 
hold and reverſion; and accordingly a 
releaſe is made to him, dated the day 
next after the date of the bargain and 
{ale. This is held to ſupply the place 
of livery of ſeiſin, and ſo a conveyance 


by 


BE; 


by leaſe and releaſe, is conſidered as 


equal to a feoffment with livery of 
ſeiſin. 


Fabian Philips obſerves, that this con- 
veyance was at firſt only purpoſely 
e contrived by Serj-. Francis Moore, at 
« the requeſt of the Lord Norris, to the 
end that ſome of his kindred or near 
relations, ſhould not take notice, by 
*any ſearch of publick records, what 
ec conveyance or ſettlement he ſhould 
make of his eſtate.” 

160, By the common law a releaſe to 
a tenant for years is not good until he 
has made an actual entry on the lands, 
for before entry he has only an intereſſe 
termini, and no actual eſtate or poſſeſſion. 
Bur it has been already obſerved, that 
in the caſe, of a bargain and fale to 
Uſes, the neceſſity of an actual entry is 
taken away, by the operation of the 
ſtatute of Uſes, which gives the cui que 
uſe, an actual eſtate in the lands, with- 
out any entry. However the validity 
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166% 
of this conveyance was formerly much 
doubted, and Mr. Noy was of opinion 
that it could not be ſupported without 
an actual entry of the bargainee, on the 
lands. But- it was determined in the 
court of Wards by the © two chief juſ- 
« tices, Montague and Hobart, and by 
e Tanficld Chief Baron, that upon a deed 
* of bargain and ſale for years of lands 
© whereof he himſelf is in poſſeſſion, 
«and the bargainee, never entered; if 
« afterwards the bargainors make a 
© grant of the reverſion (reciting this 


« leaſe) expectant upon it to divers uſes, 
©* that it is a good conveyance of the re- 


«yerlion; and the eſtate was executed 
and veſted in the leſſee for years, by 
the ſtatute; and was divided from the 
« reverſion, and not like to a leaſe for 
« years at the common law; for in that 
«caſe there is not any apparent leſſee 
until he enters: but here by operation 
* of the ſtatute, it abſolutely and ac- 
te tually veſts the eſtate in him, as the 
« Uſe, but not to have treſpaſs without 
* entry and actual poſſeſſion: wherefore 


« they 


[269 1 


e they would not permit this point to be 
further argued.” 


161. Every perſon who is capable of 
being ſeiſed to the Uſe of another, may 
convey his eſtate by leaſe and releaſe, 
and every ſpecies of property, that 1s 
capable of being conveyed ro Uſes, may 
be transferred by leaſe and releaſe. 


162. An eſtate in reverſion, expectant 
on a prior eſtate for years, may be con- 
veyed by leaſe and releaſe. This point 
is fully proved by that eminent convey- 
ancer Mr. Booth, in an opinion which 
has been lately printed. He admits 
Lord Co4e's poſition, that a releaſe can- 
not work without a poſſeſſion, but con- 
tends he only means that the eſtate upon 
which the releaſe is to work, muſt be 
a velted eſtate, for in the ſame folio 
Lord Coke ſays.—“ If a man makes a 
© leaſe for years, remainder for years, 
e and the firſt leſſee enters, a releaſe to 
* him, in the remainder for years is good 
* to enlarge his eſtate;” which ſhews 
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his opinion to be that it is not neceſſary 


that the eſtate to be enlarged, ſhould be 
an eſtate in actual poſſeſſion, and that it 
ſuffices if it be a veſted eſtate, divided 


from the ultimate reverſion. 


It is now a common practice, to con- 
vey eſtates in remainder and reverſion, 
by leaſe and releaſe. 


163. It has been long ſince obſerved, 
that no Uſe can be raiſed on a bargain 
and ſale without ſome pecuniary conſi- 
derations ; ſo that if a perſon executes a 
bargain and ſale without ſome pecuniary 
conſideration, no uſe will ariſe, and of 
conſequence no poſſeſſion can be exe- 
cuted by the ſtatute; by which means a 
ſubſequent. releaſe will be void. The 
uſual way is, to expreſs a conſideration 
of five or ten {ſhillings in the deed, al- 
though it be never paid, for when a 
conſideration is expreſſed, no averment 
can be made that there was no con- 
fideration, 


164. A 
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164. A bargain and ſale was made for 
a year, by the words, demiſe, grant and 
to farm let, rendering a pepper corn rent, 
and it was a queſtion, whether a releaſe 
could operate upon it, ſo as to me ke a 
good tenant to the precipe. Judgment 
wasgiventhat the word grant would make 
the land paſs by way of Uſe, and that 
the reſervation of a pepper corn was a 
ſufficient conſideration to raiſe a Uſe, in 
ſupport of a common recovery. 


It ſhould however be obſerved, that 
if the leaſe and releaſe had not in this 
caſe been made, for the purpoſe of ſuf- 
fering a common recovery, which is 
very highly tavoured in law, it would 
probably have been determined to be 
void. 


165. There is no neceſſity that there 
ſhould be any conſideration expreſſed 
in the releaſe, becauſe it is a common 
law conveyance. 


166. A bargain and ſale was made for 
five ſhillings conſideration, and after- 
wards 
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R. T. Holt. wards a releaſe was made in which no 

hat conſideration was expreſſed, it was doubt- 
ed whether the lands would paſs to the 
releaſee; but Lord Ch. J. Holt was of 
opinion that the lands were well con- 
veyed, and the confideration ſufficient, 


tre may he 167. A Uſe may be declared on a re- 
eee leaſe, and it has been the conſtant prac- 
releaje. p 5 
tice for this laſt century to make all ſet- 
tlements by a bargain and ſale for a year, 
and a releaſe to Ules. 


H leaſe ted 168. A conveyance by leaſe and re- 
relenſe does 


wet ereſt any leaſe will not create a forfeiture, or a diſ- 
/ate. : | 
2 4:h continuance; for as Liilleton ſays, f. 600. 
_ 473: By force of a releaſe nothing ſhall 
1 Init. 328. Re ; 
3 « paſs but the right which he may law- 
“fully and rightiully releaſe, without 
y 8 * , 
« hurt or damage to other perſons who 


© have right therein after his deceaſe.“ 


Of declaratons 169. With reipe to conveyances de- 
5 V, 7 0 y p 1 
7, e Tived from the ſtatute of Uſes, which 
coc eries. are ſaid to operate by a tranſmutation 


of 
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of poſſeſſion they derive their effect from 
the following principles. 


Where lands are conveyed by feoff- 
menz, fine or recovery, the legal ſeiſin 
and eſta'e becomes veſted by the opera- 
tion of theſe conveyances in the feoffee, 
cognizee, or recoveree, by the common 
law ; but if the owner of the eltate de- 
clares his intention that ſuch feoffment, 
fine or recovery ſhall enure to the uſe of 
a third perſon, a Uſe will immediately 
ariſe to ſuch third perſon, out of the 
ſeiſin of the feoffee, cognizee or re- 
coveree, and the ſtatute will transfer 
the polletiion to ſuch Uſe, 


170. In conſequence of theſe princi- 
ples, where uſes are intended to be raiſed 
upon a fine or recovery, (for feoffments 
are now diſſuſed) the lands are tranſ- 
ferred, by one of thoſe conveyances to 
ſome indifterent perſon, who ſtands in 
the place of the antient feoffee to Uſes, 
and a deed is afterwards executed, re- 
citing that by means of a fine or re- 

-overy 


| [ 198. }-* 

| covery the lands in queſtion had been 
I transferred to A. and B. and declaring 
| that the fine or recovery ſo levied or 
ſuflered ſhall enure and operate, and that 
the cognizee or recoveror in ſuch fine 
or recovery ſhall be ſeiſed of ſuch land, 
to the uſe of a third perſon ; or elſe a 
deed is firſt executed, reciting that a fine 
or recovery is intended to be levied, or 
covenanting to levy a fine or ſuffer a re- 
covery, and declaring that thoſe aſſur- 
ances when compleated ſhall enure to the 
ule of a third perſon. 


Fn both theſe caſes a Uſe ariſes out of 
the ſeiſin of the cognizee or recoveror, 
to the perſon to whom ſuch Uſe is de- 
clared, and the ſtatute immediately tranſ- 
fers to that Uſe, the actual poſſeſſion and 
legal eſtate. 


171. In caſes of this kind the deeds 
by which the Uſes of fines and reco- 
verics are manifeſted, derive their effect 
from the ſtatute of Ules, the legal eſtate 
being transferred to the. perſons named 

1 In 
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in the declaration of Uſes, by the opera- 
tion of the ſtatute. Where ſuch decla- 
rations are made previous to a fine or 
recovery, they are called deeds to /cad 
the Uſes ; but if made ſubſequent to a 
ſine or recovery, they are then called 
deeds to declare the Uſes of them. 


172. Before the ſtatute of Frauds and 
Perjuries, 29 Car. 2. c. 3. The Uſes of 
a fine or recovery might have been 
limited, by a verbal declaration only, 
but it is enacted by that ſtatute, / 7. 
that all declarations or creations of 
* truſts, or confidences of any lands, 
« tenements or hereditaments, ſhall be 
„ manifeſted and proved by ſome writ- 
ing ſigned by the party who is by law 
enabled ro declare ſuch truſt, or by 
his laſt will in writing, or elfe they 
„ ſhall be utterly void, and of none 
« effect.” 


173. It is not however neceſſary that 
a declaration of Uſes {hould be ſcaled, 
| becauſe it does not derive its effect from 


the 


Mu be in 


writing frened 
by the party. 


7 Mad. 76. 
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mecſ/ary. 
12 Mod. 162. 
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Huſſey's caſe 
Moor 789. 


1 


the principles of the common law, and 
in ſtrictneſs, it is not a deed, but only 
an inſtrument in writing. 


174. It is not required in a declara- 
tion of Uſes, that the word Uſe ſhould 
be inſerted, as any other word or ex- 
preſſion whereby the intention of the 


parties may be known, will be ſuffi- 
cient. 


175. A will which has been revoked, 
may notwithſtanding operate as a good 
declaration of the Ules of a feoffment. 


176. A baſtard was ſeiſed of a manor, 
which he deviſed by will, and after- 
wards he made a feoffment of the ſame 
manor, to the uſe of ſuch perſons, and 
for ſuch eſtates, as he had declared by 
his laſt will. It was determined that 
though the will was revoked, by the 
fcollment, yet that it ſhould ſtill operate 


as a declaration of the Uſes of the feott- 
ment. | 


177. In 


Eee 


177. In a declaration of Uſes, the 
lands ought to be deſcribed, in the ſame 
manner, and with as much minuteneſs 
as in a leaſe or grant, for as lands are 
deſcribed in a fine or recovery, only by 
the number of meſſuages, acres of ara- 
ble, paſture, Wc. in the ſame manner 
as in a præcipe quod reddat, it is proper 
to have a more particular deſcription in 
the deed of Uſes, which is the meaſure 
that uſually guides juries in aſcertaining 
the eſtates comprized in a fine. And 
there are many inſtances where the court 
of Common Pleas has directed the de- 
{ſcription of lands in a fine, to be amend- 
ed, in conformity to the deed of Uſes. 


178. No conſideration is neceſſary in a 
deed to lead or declare tlie uſes of a fine 
or recovery; altho' in the caſe of a bar- 
gain and ſale, or covenant to ſtand ſeiſed 
to uſes, we have ſeen that a conſidera- 
tion is eſſentially neceſſary. The reaſon 
of this difference, is thus explained 
by Mr. Hargrave, In the former caſe 
(viz, that of a declaration of Ules) the 

* ellate 
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e eſtate is paſſed completely from the 
« grantor or donor, without the aid of 
« a court of equity; and therefore it is 
« immrerial whether the Uſe declared 
eon the eſtate is gratuitous, or not, it 
« being ſufficient that the grantee or 
& donee receives it, coupled with a truſt 
« or uſe. But in the latter caſe (vzs. 
that of a bargain and ſale, or cove- 
nant to ſtand ſeiſed) the tranſaction 
& reſts in covenant or agreement be- 
« tween the covenantor or bargainor, 
« and the cui que ufc, and if the cove- 
e nant or agreement was not founded 
« on the conſideration of blood, or a 
valuable conſideration, ſuch as mar- 
« riage or money z our courts of equity, 
* which till the 27 Hen. 8. had the ſole 
% cognizance of Uſes, would not inter- 
* pole to compel the performance. In 
fewer words, chancery would enforce 
„ Ules annexed to a perfect gift, how- 
« ever gratuitous they might be, but 
«© not thoſe reſting on a naked contract, 
% without even ſo much as the conſi— 
„ Qcration of blood to maintain them.” 


179. With 
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179. With reſpe to deeds made prior 
to a fine or recovery, although they are 
only directory, and do not bind the 
eſtate in the land immediately, yet if 
fuch fine or recovery is after wards levied 
or ſuffered, according to the deed, they 
will enure to the Uſes declared in ſuch 
prior deed: and no averment will be 
admitted to the contrary, unleſs it be by 
other matter 1n writing. 


180. In the caſe of a variance between 
the deed and the ſubſequent fine or re- 
covery, averments might formerly have 
been made, that the fine or recovery 
was intended to enure to a different 
uſe, from that declared in the deed. 
Bat where it 1s agreed by indenture that 
a fine ſhall be levied of certain lands, 
by the name of a certain number of 
acres to particular uſes, and a fine is 
levied of the lands, but there is ſome 
difference in the number of acres, or the 
fine is levied to one only of the parties 
mentioned in the indenture, ſo that 
there 1s a variance between the inden- 
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ture and the fine, yet an averment will 
be admitted that the fine was levied to 
the uſe of the indentures: for the original 
agreement of the parties was declared 
by writing, and although there be ſome 
{mall variance, in quantity, perſon, time, 
or the like, yet the law, which in com- 
mon conveyances hath great reſpect and 
regard to the intent of the parties, and 
to the ſubſtance and effe of their ori- 
ginal agreement, will allow of an aver- 
ment to accord the fine and the in- 
denture, when an averment is made 
that there was no new conſideration or 
agreement ; but that the fine was levied 


to the Uſes contained in the inden- 
ture. 


181. Where a ſecond deed to lead the 
Uſes of a fine or recovery is executed 
previous to ſuch fine or recovery, by 
which different Ules are declared, from 
thoſe contained in the firſt indenture; 
and the fine or recovery 1s levied or ſuf- 
fered purſuant to the ſecond indenture, 
the Uſes ſhall be directed by ſuch ſe- 


cond 


Wo 


cond indenture; for as hoth declara- 
tions are in writing and under ſeal, and 
made between the ſame parties, they are 
equally authentick, and the ſecond deed 
being preſumed to be founded on a new 
agreement, ſhall prevail. 


182. Ann Bowyer being ſeiſed in fee 
of the manor of Trencham, by indentures 
of leaſe and releaſe, in conſideration of 
a marriage then inrended between her 
and Edward Morley, and an agreement 
on the part of Morley, to ſettle a jointure 
on her of 3oo/. a year, conveyed the 
ſame to truſtees, in truſt tor herſelf and 
her heirs until the marriage took effect, 
and the jointure was made, and after- 
wards to the uſe of Edward Morley and 
his heirs. The marriage took place, and 
ſoon afterwards a ſecond deed was exe- 
cuted, dated 29th January 1665, be- 
tween the ſaid Edward and Ann of 


the firſt part, and truſtees on the other 


part, reciting that. a fine was already 
acknowledged and agreed to be levied 
in due form of law next Hilary term, 
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between the truſtees named in that deed, 
and the ſaid Edward and Ann his wife, 
of the ſaid manor of Trencham, it was 
declared that the ſame ſhould enure to 
the uſe of the ſaid Edward and his heirs. 
Two days after the execution of this laſt 
deed,and before the fine was levied, a wr1- 
ting indented was executed between the 
ſaid Edward Morley of the one part, 
and the ſaid Ann, his wife, of the 
other part, whereby they both in con- 
ſideration of the marriage and other 
good cauſes, did covenant, conſent and 
agree to revoke all former grants, bar- 
gains, contracts, writings, covenants and 
obligations made or done between them, 
until the ſaid Edward had performed 
the agreements in the ſaid marriage ſet- 
tlement on his part ; and that in default 
thereof, it might be lawful for the ſaid 
Ann and her heirs, to enter into the ſaid 
manor and land conveyed by the ſaid 
ſettlement, without the let of the ſaid 
Edward or his heirs. 


The fine was levied Ofabis Purifica- 
tionis, which was the gth of February in 


that 


1 


that term. Edward Morley did not 
ſettle a jointure purſuant to the agree- 
ment, and Ann his wife died withour 
iſſue. The queſtion was, whether the 
fine ſhould enure to the uſe of Edward 
Morley and his heirs, according to the 
deed of the 2gth January, or to the uſe 
of Ann his wife, and her heirs, accord- 
ing to the deed of the 31ſt January. 


The court of King's Bench were 
unanimouſly of opinion, that the fine 
did not enure to the Uſes declared by 
the deed of the 29th of January, but 
that this deed was controlled by the 
writing of the 31ſt of January; to prove 
which, Lord Ch. J. Holt premiſed three 
things,. — 


iſt, If it be covenanted by deed to 
levy a fine of lands, c. to ſuch perſons 
and Uſes, and the fine is levied purſuant 
to the deed ; no proof whatever by parol 


ſhall be admitted to prove that this fine 


was levied to other Uſes, than thoſe that 
are contained in the deed. But a ſub- 


I 3 ſequent 
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ſequent deed may alter the uſes of the 
fine, (though a parol agreement, as this 
writing between huſband and wife is 
not a deed, but amounts to a parol de- 
claration) cannot. But if there is a va- 
riance between the deed and the fine, in 
any circumſtance, then the parties may 
aver the fine to be levied to other Uſes. 


2d, Though there 1s a variance be- 
tween the deed and the fine, yet if no- 
thing appears to the contrary, the fine 
ſhall be taken to be to the uſes of the 
dee, and in that caſe the deed is not 
only evidence of the Uſes, but the fine 


is, by conſtruction of law, to the uſes 
of the deed. 


za, If the fine had agreed with the 
deed, the Uſes lin:ited by the deed could 
not have been controuled by the writing 
ot the 31ſt of January ; becauſe, though 
the deed of a feme covert is not valid 
in law, yet the deed, having relation to 
the fine takes validity from thence, and 

will conclude her. 
From 
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From theſe premiſes his Lordſhip 
concluded, that the fine could not be to 
the uſe of the deed of the 29th of Fanu- 
ary, becauſe the fine to be levied by that 
deed ought to have been levied the 
Hilary term next following, excluſive of 
that Hilary term in which the deed 
was made : but the fine was levied in the 
ſame Hilary term in which the deed was 
made, and therefore there was a vari- 
ance between the fine and the deed, 
and conſequently room left for aver- 
ment; for if the deed had been purſued, 
the wite would have had twelve months 
to ſee whether the huſband would per- 
form the marriage agreement, and if he 
would not, ſhe might have refuſed to 
Join in levying the fine, of which benefit 
ſhe was deprived by its having been 
immediately levied, Then the huſ- 
band by the writing of the 3 iſt of Junu- 
ary, agrees to the terms ſtipulated in the 
marriage ſettlement, and the fine was 
levied accordingly, from whence it ma- 
nifeſtly appears, that the agreement con- 
taincd in the deed of the 2gth of Janu- 
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ary was relinquiſhed, and the new agree- 
ment of the ziſt, was deſigned to lead 
the Uſes of the fine. 


It was agreed by the whole court, 
that the writing of the 3iſt of January 
was a ſufficient declaration of the Uſes 
of the fine; and if it were not, yet it 
would be ſufficient to controul the deed 
of the 29th, for it was there agreed, 
that all deeds, conveyances, c. made 
in contradiction to the marriage ſettle- 
ment, ſhould be null and void; then if 
no Uſe could ariſe under the deed of 
the 29th, the Uſe reſults to the wife 
and her heirs, and judgment muſt be 
given for the heir of the wife. 


Upon a writ of error, this judgment 
was affirmed by the Houſe of Lords. 


183. A ſecond (deed to lead the uſes 


of a fine or recovery, muſt be executed 
by all thoſe who were parties to the 


firſt deed, and were concerned in in- 


tereſt, in order to render the firſt deed 


void; 


E 
void; for if the ſecond deed be only 
executed by ſome of the parties con- 


cerned in intereſt, and not by all of 
them, it will not avoid the firſt deed. 


184. Philip Stapleton being tenant for 
ninety-nine years, if he ſhould ſo long 
live, with remainder to truſtees to pre- 
ſerve contingent remainders, remainder 
to. his firſt and other ſons, and having 
two ſons, Henry and Phillip, the father 
and ſons by deeds of leaſe and releaſe, 
dated the gth and 1oth September 1724, 
conveyed the premitles to two perſons 
as tenants to the præcipe for the purpoſe 
of ſuffering a common recovery which 
was to enure as to part, to the uſe of 
Phillip the father and his heirs, and as to 
another part to the Uſe of Philip the fa- 
ther for life, remainder to Henry the fon 
for life, remainder to his firſt and other 
ſons, remainder to Philip the ſon for life, 
remainder to his firſt and other ſons, c. 
There were covenants to ſuffer a recovery 
within twelve months, and likewiſe for 
further aſſurances. Before any recovery 


was 
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was ſuffered, Henry the ſon died, leaving 
iſſue Henry the plaintiff. Afterwards by 
leaſe and releaſe, 12th and 13th April 
1735, to which the heir of the ſurviv- 
ing truſtee, in the original ſettlement of 
1661 was a party, Pbilip the father and 
Philip the ſon covenanted to ſuffer a 
recovery of the ſame premiſſes, to the 
uſe (as to part) of Philip the father, his 
heirs and aſſigns; and as to the other 
part, to the uſe of Philip the father for 
life, remainder to Philip the ſon in fee, 
In Trinity term 1725, a recovery was 
ſuffered in which were the ſame tenant 
to the pracipe, the ſame demandant, and 
vouchees (except Henry who was dead) as 
were covenanted to be by the firſt deed. 
It was likewiſe ſuffered within twelve 
months after the execution of the firſt 
deed. It was proved 1n the cauſe that 
Henry the ſon, who died before the re- 
covery was ſuffered, was a baſtard; 
and the queſtion was, whether the ſon 
of Henry was intitled to the premiſſes 
under the declaration of Uſes made 
in the year 1724? or, whether that 

5 decla- 
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declaration was avoided by the ſubſe. 
quent declaration in 1725 ? 


Lord Hardwicke.—The firſt queſtion 
in this caſe is, whether the leaſe and 
releaſe of the gth and 1oth of September 
1724, will amount to a good declaration 
of the Uſes of the recovery, notwith- 
ſtanding the ſubſequent deed of April 
1725? I am ſtrongly inclined to think 
that the leaſe and releaſe of 1724, will 
amount to a good declaration of the 
Uſes of the recovery. This queſtion 
depends on the conſtruction of law, and 
the authority of caſes upon the declara- 
tion of Uſes. It is true where there is 
an agreement to ſuffer a recovery, and 
Uſes are declared, if the recovery is af- 
terwards ſuffered, though it varies in 
point of time from the recovery cove- 
nanted to be ſuffered, yet if there is no 
ſubſequent declaration of Uſes, the re- 
covery will enure to the Uſes ſo de- 
clared; and before the ſtatute of Frauds, 
if the deed declaring the Uſes had not 
been purſued, a parol declaration of the 
Uſes 


2 
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Uſes would have been admitted ; but if 
*there was a deed declaring the Uſes, and 
the recovery was ſuffered accordingly, 
that would, before the ſtatute, have ex- 
cluded a parol declaration of new Ules. 
But even now there may be a ſubſequent 
declaration of other Uſes, but that decla- 
ration muſt be in writing, and ſuch a 
new declaration of Uſes depends upon 
the agreement of the parties ; therefore 
though it was ſaid at the bar, that the 
declaration of Uſes is in the power of 
the tenant in tail, and that he may de- 
clare new Uſes, I take that not to be 
law; for ſuch ſubſequent declaration of 
Uſes muſt be by all the parties concern- 
ed in intereſt ; and in the caſe of the 
Counteſs of Rutland, it is not laid down 
that the tenant 1n tail may declare new 
Uſes, but it is faid, bi it 7s directory 
only, new Uſes may be declared, and the 
meaning of that is, that as the new Uſes 
mult ariſe out of the agreement of the 
parties, the parties may change the Uſes, 
but that muſt be done by the mutual 
conſent of all the parties concerned in 
intereſt, 


5 Rep. 25. 
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intereſt, and in that caſe it was a mutual 
agreement of all the parties. Bur in the 
preſent caſe the ſecond agreement not 
being between all the parties conceraed 
in intereſt, ought not to control the firſt 
declaration, and eſpecially as the reco- 
very was ſuffered within the time pre- 
{ſcribed by the firſt deed, and between 
the ſame demandant and tenant. 


i85. With reſpect to deeds executed 
ſubſequent to the levying a fine, or ſuf- 
fering a recovery, it was formerly doubt- 
ed, whether they would operate ſo as to 
direct the Uſes of ſuch prior fine or re- 
covery. Becauſe where a fine was levied 
or a recovery ſuffered without confilera- 
tion, the Uſe of the land immediately 
reſulted back to the original owner ; 
and when the Uſe was once veſted, it 
was doubted whether it could after- 
wards be deveſted by a ſubſequent de- 
claration or agreement. 


But 1n the following caſe, ſuch a ſub- 


ſequent declaration was adjudged to be 


valid, and ſufficient to declare the Uſes 


of a fine or recovery. 
186. Peter 


Of deeds ſuh- 

ſequent dleciar- 
ing U;cs. | 
9 Rep. 8. b. 
9. b. 


Vide infra. 
ch. 5. 
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186. Peter Javaſor ſuffered a common 
recovery, and a deed was afterwards 
executed by him, in which the Uſes of 
this recovery were declared ; it was una- 
nimoully reſolved, by the court of com- 
mon pleas, that ſuch indenture ſubſe- 
quent, was ſufficient to direct and de- 
clare the Uſes of the precedent recovery, 
againſt the ſaid Peter Vavaſor, and his 
heirs ; it being declared by the deed, 
that the true intent and meaning of 
all the parties, at the time when the re- 
covery was ſuffered, was, that the reco- 
verors ſhould ſtand ſeiſed to the Uſes 
therein mentioned; againſt which ex- 
preſs affirmation and declaration by 
deed indented, the ſaid Peter Vavaſor,or 
his heirs, ſhould never be admitted or 
received to ſay, that no ſuch Uſes were 
declared at the time of the ſaid reco- 
very, but that the ſaid recovery not- 
withſtanding the ſaid ſubſequent decla- 
ration, ſhould be conſtrued and ad- 


judged by force of an Uſe, implied by 


operation of law, to be to the Uſe of the 
ſaid Peter and his heirs. And that the 
| decla- 
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declaration by the ſaid deed indented, 


ſh uld have this operation in law againſt 


the ſaid Peter and his heirs, that there 
was a preſent certain and complete 
agreement and declaration of the ſaid 
Uſes at the time of the recovery, for ſo 
the indenture expreſsly purports, and 
this ſtood upon good and apparent rea- 
ſon, for inaſmuch as Peter and his heirs 
were only to take advantage for want of 
a declaration of Uſes, reaſon required 
that the declaration of the ſaid Peter by 
his deed indented, ſhould ſtand againſt 
him and his heirs, 


187. It was alſo reſolved by the judges 
in this caſe, that where there is an in- 
denture ſubſequent, declaring the Uſes 
of a prior recovery, an averment may 
be made, that other Uſes, than thoſe 
contained in ſuch indenture, were ex- 
preſſed and limited before, and at the 
time of the recovery, and that if in this 
caſe Peter Vavaſor had, after the recovery 


was ſuffered, conveyed or charged the 


lands, which conveyance or charge 
would 
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would be defeated, and annulled by the 
ſubſequent declaration, there ſuch ſub- 
ſequent declaration, ſhould not of itſelf 
ſubvert the meſne conveyance or charge, 
unleſs it could otherwiſe be proved that 
by the certain and complete agreement, 
of the parties, the recovery was had to 
ſuch Uſes; for by judgment of law ſuch 
declaration ſubſequent, ſhall be ſuffi- 
cient only, where no other certain and 
complete declaration or limitation of 
any other Uſe, either at the time, or 
before the recovery, was made, or any 
meſne eſtate or intereſt was veſted. 


188. A deed ſubſequent to a reco- 
very declaring the Uſes thereof may 
be controlled by a poſterior deed of the 
fame kind, 


189. A feme ſole, having land by de- 
ſcent from her father, ſuffered a com- 
mon recovery, and afterwards willed 
and granted by indenture between her, 
and one A. B. whom ſhe intended to 
Arty, that immediately after the ſo- 

lemnization 
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lemnization of the marriage, the reco- 
verors their heirs and aſſigns, ſhould 
ſtand and be ſeiſed, to the uſe of the 
ſaid huſband and wife and of their heirs 
for ever, and to no other Uſe. The 
marriage took effect, and afterwards the 
recoverors having notice of the inden- 
ture and marriage, executed by deed an 
eſtate to the huſband and wife, and to 
their heirs in fee. After that the huſ- 
band and wife by indenture, made be- 
tween them and the heir of the wife 
on the part of her father, reciting that 
inaſmuch as the land came to her by 
her father, and as ſhe had no iſſue of 
her body, notwithſtanding the purport 
of the indenture and conveyance afore- 
ſaid, the true intent was, that the iſſue 
of the body of the wife ſhould inherit 
the land, and for default thereof, her 
next right heirs: It was accordingly by 
the ſame indenture fully concluded bar- 
gained and agreed for them, and their 
heirs, that the huſband and wife in fu- 
ture, ſhould ſtand and be ſeiſed thereof 


to the Uſe of themſelves in ſpecial tail, 
K remainder 


t 39 1] 

remainder to the right heirs of the wife. 
Upon the death of the huſband, who ſur- 
vived the wife, a queſtion aroſe on a 
ſpecial verdict, whether the heir of the 
huſband, or the heir of the wife, was 
intitled to the land; and it was reſolv- 
ed by all the judges of the court of 
common pleas, for the heirs of the wife, 
becauſe, the firſt indenture was corrected 
by the ſecond. 


190. By the ſtatute of frauds and per- 
juries, 29 Car. 2. c. 3. It 1s enacted that 
all truſts ſhall be“ declared in writing, 
%, and not after the time, when ſuch 
«truſts were created.” Which render- 
ed void all ſubſequent declarations of 
Uſes. But by the ſtatute 4 and 5 Ann. 
It is enacted, © That all declarations or 
* creations of Uſes, or truſts of any fines 
or common recoveries, manifeſted by 
*a deed, after the levying or ſuffering 
thereof ſhall be as good in law, as if 
«the act of 29 Car. 2. had not been 
cc made.“ | 


191. A 
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191. A deed declaring the Uſes of a 
fine, which was executed four years af- 
ter the fine had been levied, was deter- 
mined to be good; the jury having 
found that the fine was levied, to the 
Uſes declared in the deed. 


192. In ejedtment the caſe on a ſpe- 
cial verdict was.—A4. and B. his wife 
levied a fine, and four years after, they 
by deed declared the Uſes of it, in 
which were the following words, * all 


and every fine or fines levied, or to 
&« be levied, ſhall be to the Uſes of this 
« deed.” 


The queſtion was, whether the Uſes 
of the fine were well and ſufficiently 
declared by this ſubſequent deed. 


Lord Chief Juſtice Holt delivered the 
opinion of the court, that the Uſes were 
well declared, the jury having found that 
the fine was levied to the Uſes therein 
declared. The court was alſo of opi- 
8 K 2 nion, 


Buſhel v. 
Burland. 
R. T. Holt 


733. 
11 Mod. 196. 


I hat terſous 


* 
may declare 


ſes. 


Bac. R. G6. 


Married wo- 
men. 


Bac. R. 67. 
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nion, that notwithſtanding the ſtatute 
of Frauds, a ſubſequent deed is 


now as good, as it was befcre that ſta- 
tute was made. 


193. With reſpect to the perſons who 
are capable of declaring Uſes, not only 
all thoſe to whom the law in other in- 
ſtances gives a diſpoſing power, are ca- 
pable of this mode of transferring their 
lands; but alſo ſome other perſons who 
are incapacitated from conveying away 
their eſtates by deeds, deriving their 
effect from the common law. 


194. It is ſaid by Lord Bacon that the 
king may declare a Uſe on his letters 


patent, though the patent itſelf 1mplies 
a Uſe, if none be declared. 


195. As a married woman is allowed 
to join her huſband, in levying a fine 
and ſuffering a recovery, and to bind 
herſelf by theſe modes of aſſurance, ſhe 
is alſo allowed to join her huſband in 

2 declaring 


1 


declaring the Uſes, of ſuch fine or reco- 13 
very; for ot SHIT the privilege of join- CE. 206 
ing her huſband in a fine or recovery, Vide infra 
would be nugatory, as the eſtate ch. 5. 


would immediately reſult to the former 
Uſes. Ms 


196. If the huſband alone declares che 2 Rep 57.2. 
Uſes of a fine levied by him, and his 
wife, of the lands of the wife, it will 
bind the wife, unleſs her diſſent ap- 
pears ; for when ſhe joined her huſband 
in the fine, it ſhall be preſumed that ſhe 
alſo joined him in the agreement, re- 


ſpecting the declaration of Ufes, unleſs 
che contrary is proved. | 
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197. A huſband and wife joined 1 
a fine of the wife's lands, to a purchaſer, 3 Ack. 105, 
and afterwards the huſband alone de- 
clared the Uſes of it by articles. The 
queſtion was, whether it ſhould bind 
the wife. Lord Hardwicke, As no 
other deed is ſhewn, that declares diffe- 


rent Uſes, and the Uſes declared do not 
N K 3 vary 
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vary from what the wife intended, it 
ſhall bind her notwithRanding. And 
therefore the bill which ſhe has brought 
after an acquieſcence of fifteen years, 
ſince her huſband's death, for poſſeſſion, 

on ſuggeſtion, that ſhe is not bound by | 
the fine, as ſhe did not join in the arti- 


cles with the huſband, in the declaration 
of Uſes, mult be diſmiſſed. 


198. If the wife alone, declares the 
Uſes of a fine, levied by her and her huſ- 
band of her land, ſuch declaration will 
be void, becauſe being ſub pote/tate viri, 
ſhe cannot limit the Uſe, without the 
concurrence of her huſband. On the 
other fide, the huſband who has no 
eſtate in his own right, cannot declare 
the Uſes of ſuch a fine, without the ex- 
preſs or implied concurrence of the wife, 


So that the one is not ui juris although 
ſhe has the eſtate, and the other is /uz 


Juris but has not the eſtate. Hence it 


follows that when they make different 
declarations, they are both void. 


199. Cbriſto- 


11 1 


199. Chriſtopher Kenne, and Elizabeth, — 
his wife, being ſeiſed in fee, in right of 2 Rep. 56. 


the ſaid Elizabeth, an indenture was 
executed by Elizabeth, without the con- 
ſent of her huſband, by which the ſaid 
Elizabeth alone limited and declared the 
Uſes of a fine, which afterwards ſhould 
be levied. Eight years after, the huſ- 
band executed an indenture, without the 
conſent of his wife, by which Uſes were 
declared, different from thoſe contained 
in the indenture, executed by the wife. 
The fine was afterwards levied by the 
huſband and wife, to the conuſees men- 
tioned in the indenture, executed by the 
wife, and it was found that there were 
no other Uſes declared of it. 


It was determined that both the limi- 
tations and declarations of the Uſes were 
void, and that the ſaid fine was by con- 
ſtruction of law, to the Uſe of the wife 
and her heirs. 


200. It was alſo reſolved in this caſe 
that if the huſband and wife agree, in 
K 4 the 


2 Rep. 58. 


Infants. 
2 Rep. 58. a. 
10 — 42. b. 
Bac. R. 67. 
contra 4. 
Leon. 89. 
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the limitation of the Uſe, of part of the 


land, and vary in the limitation of the 
reſidue, it will be good for the part in 


which they agree, and void for the re- 
ſidue. 


201. It is ſaid by the judges in Beck- 
will's caſe, that if an infant levies a fine 
and declares the Uſes of it, ſuch decla- 
ration ſhall bind him as long as the fine 
remains in force, for inaſmuch as he 
hath been admitted by the judges, as a 
man of full age to levy a fine, the law, 
as long as the fine remains in force, will 
permit him to limit the Uſe thereof. 
So of a man not compos. But as the 
court of chancery has in many inſtances 
compelled perſons who had obtained 
eſtates, under a fine, in a fraudulent 
manner, to reconvey them to thoſe who 
were really intitled to them, ſo that court 
will interpoſe its authority in caſes of 
this kind, and not ſuffer the declarations 
of Uſes of a fine levied by an infant, to 
bar his heirs; as no ſpecies of fraud can 


be 


DNN 
be more evident, than that of obtaining 
a conveyance, from a perſon of this de- 
ſcription. | 


202. One Addiſon, by two inquiſitions, 
was found a lunatic, without any inter— 
vals. The defendant had got a mort- 
gage, and at laſt an abſolute purchaſe, at 
great under-value, by deeds, fires and 


recoveries, The court ſet aſide the pur- 
chaſes. 


* 


203. An agreement entered into 
by an infant, to levy a fine and ſuffer a 


recovery when he came of age to cer- 
tain uſes, will not operate as a declara- 


tion of the Uſes of ſuch fine and re- 
covery. 


/ 


* 


204. The Earl of Ferrers being tenant 


for life, with remainder to his firſt and 
other ſons in tail male, and having a 
fon who was about ſeventeen years old, 
a very advantagepus maich had been 
agreed on, between ſuch eldeſt fon and 


a young 


Addiſon v. 
Dawſon, 
2 Vern. 678. 


Niphtingale 
v. Ferrers, 

3 P. Wms. 
207. 


Declarations ef 
Ufes are co- 
extenſive with 
the eftates of 
the parties. 

2 Rep. 57. b. 
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a young lady, and articles were entered 
into by Lord Ferrers and his ſon, where- 
by Lord Ferrers covenanted that he and 
his ſon ſhould within a year after the 
ſon came of age, by fine or recovery, 
ſettle the bulk of his eſtate to the Uſe of 
the ſon for life, remainder to his firſt 
and other ſons in tail, Ec, 


The marriage took effect, and the 
infant ſon having thus executed this 
deed during his infancy, afterwards 
came of age, and purſuant to his co- 
venant joined with his father in levying 
a fine, and ſuffering a common recovery ; 
but there was no declaration of Uſes. 
The queſtion was, whether theſe articles 
amounted to a declaration of the Uſes 
of the fine and recovery? And it was 
determined by Sir FJo/eph Fekyll, that 
they did not. 


205. The right of declaring the Uſes 
of a fine or recovery, is precilely co- 
extenſive, with the quantity and nature 


of 


139 J 


of the intereſt and eſtate which each of 
the parties has in the lands. 


206. If therefore a tenant for life and 
the perſon having the remainder or re- 
verſion, join in levying a fine, or ſuf- 
fering a recovery, they may declare the 
Uſes according to their reſpective in- 
tereſts and eſtates in the land. 


207. If there be two joint- tenants, 
who join in levying a fine, or ſuffering 
a recovery, and one declares the Uſe in 
one manner, and the other in another 
manner, the ſame ſhall be good for each 
of their parts, for the declaration 
of the Uſe ſhall be directed and go- 
verned according to their eſtates and 
intereſts. 


208, It is ſaid in Shelley's caſe, argu- 
endo, that the conſtruction of deviſes, 
and of eſtates conveyed in Uſe, was the 
ſame, vis. according to the meaning of 
the parties. —And in a caſe reported by 

| Croke, 


Noy. 20. 77. 
Argoll v. 
Cheney, 
Palm. 405. 


2 Rep. 58. a. 
Palm. 405. 


Conflruftion of 
declarations of 
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Carter v. 

Ringltcad, 
C ro. iz. 
208. 


Carth. 343. 


2 Ld. Raym. 
101. 
3 dalk. 337. 


Com. Rep. 
457 


1 
Croke, tlie court ſaid, that a decla- 


ration of Uſes ſhould be expounded as a 
will, 


209. In Cirtheze's report of the caſe. 
of Leigh v. Brace, the court is ſtated to 
have laid, that a conveyance by way of 
Uſe had always been conſtrued like a 
will, with reſpect to the intention of the 
parties, and was not tied up do the ſtrict 
forms of conveyances at common 
law. But it is obſervable that although 
this caſe 1s more fully reported by Lord 
Chief Juſtice Raymond and Salkeld, and 
alſo in Rep. Temp. Holt. 668, and 5 Mod. 
266. yet no mention 1s made of the 
court's having laid down any ſuch doc- 
trine. And in the caſe of Makepeace v. 
Fletcher, a limitation in a covenant to 
ſtand ſeiſed to the uſe of Ann the daughter 
of the covenantor, and the iſſue of her 
body, was determined to paſs no more 
than an eſtate for life ; although it was 
contended upon the authority of the 
caſe of Leigh v. Brace, as reported by 
Carthew, chat a conveyance by way of 


Ute 
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Uſe ſhould be conſtrued like a will, and 
therefore that Ann took an eſtate tail. 


210, In the caſe of Rigden v. Vallier, 
where the queſtion was, whether in a 
covenant to ſtand ſeiſed, the words, 
equally to be divided, created a tenancy 
in common. Lord Hardwicke is report- 
ed by Mr. Vezey to have expreſſed him- 
ſelf in the following manner ;—* It is 
e objected that there is no warrant to 


« conſtrue a deed to Uſes as to the limi- 


« tations, and words of it in a greater 
« latitude than a conveyance, by way of 
« feoffment, or other conveyance at com- 
e mon law; and if conſtrued in a differ- 
dent manner would cauſe great confu- 
„ ſion, which I hold to be true in gene- 
© ral, for the ſtatute joining the eſtate 
and the Uſe together, it becomes one 
« entire conveyance, by force of the ſta- 
«© tute, and the words are to be conſtrued 
the ſame way, but this is to be taken 
« with ſome reſtriction. As to the words 
« of limitation ur a deed, they are to 
© be ſure, to be conſtrued in that man- 

7 ner; 


2 Vez 257, 


3 Atk. 734. 


1 Will. R. 


341. 
Sayer's R. 67. 
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« ner, vis. in the ſame ſenſe; but where 
© they are words of regulation or modi- 
„ fication of the eſtate, and not words 
« of limitation, I think there is no harm 
« in giving them greater latitude in deeds 
«© on the ſtatute of Uſes, which are truſts 
« at common law, than on feoffments, 
«© which are ſtrict conveyances at com- 
“ mon law.” | 


The caſe of Rigden v. Pallier is alſo 
reported by Atkyns, where Lord Hard- 
wicke is ſtated to have ſaid, © It would 
be very inconvenient to conſtrue a 
&« covenant to ſtand ſeiſed, different from 
« conveyances at common law, but here 
« are words of regulation, or modifica- 
e tion; and I do not ſee any harm in 
giving them a reaſonable conſtruction 
to anſwer the intention.“ 


211. In the caſe of Goodltitle v. Stokes 
which aroſe in the court of King's Bench, 
two years after the caſe of Rigaden v. 
Vallier, it was determined, upon the au- 
thority of Lord Hardwicke's decree in 
the 
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the laſt mentioned caſe, that the words 
equally to be divided, in a deed of Uſes, 
created a tenantcy in common. 


212. If it ſhould be eſtabliſhed that 
conveyances to Uſes, which are now be- 
come the common aſſurances of the 
realm, were to be conſtrued in the ſame 
manner as wills, even with reſpect only 
to the words of regulation or modification 
of the eſtate, ſuch a doctrine would in ſome 
degree tend to introduce all that latitude, 
and uncertainty, which now prevail in the 
conſtruction of teſtamentary diſpoſitions. 
Of this opinion was the late Mr. Booth, 
the moſt able conveyancer of this cen- 
tury (a). And his ideas are confirmed 
by a modern determination of the court 
of chancery. 


— 


(a) If deeds of Uſes muſt be governed by the 
* fame rules as prevail, with reſpect to wills, then 
« a limitation to a man's male deſcendants, or men 
* children, may create an eſtate tail; and an abſolute 
© inheritance may paſs by a limitation, to the Uſe of 
© the grantee for ever, which will produce infinite 
s confuſion.” —Caſes and opinions, vol. 2. p. 279. 


213. In 


Vide ante 
ſ. 60. 


St 


D ration v. 
- eſt, 


Ero Rep. 


233. 


FW 1 
2t3. In a marriage ſettlement, lands 
were conveyed to truſtees and their heirs, 
in truſt, to permit the huſband and his 


afligns to take the rents and profits for 


ninety-nine years, if he ſhould fo long 
hve, and after his deceaſe, to permit the 
wife to take the rents and profits for life, 
and after the deceaſe of the ſurvivor of 
them, upon truſt, to permit and ſuffer 
all and every the child and children of 
the marriage, to take the rents, iſſues 
and profits, in ſuch ſhares as the huſ- 
band ſhould appoint; and for want of 
appointment, in truſt, to permit and ſuffer 
all and every ſuch child and children, to re- 
ceive ond take the rents, iſſues and profits of 
the faid premiſes, to them and their heirs 


for ever. 


The queſtion was, whether the chil- 
dren of the marriage took as joint- 
tenant or tenants in common, the father 
not having made any appointment. 


Lord Chancellor Tharlow decreed that 


aner to the true conſtruction of the 
ſettlement, 


( 145 J 


ſettlement, the eſtates compriſed therein 
were to be confidered as ſettled on the 
children of the marriage in joint-te- 
nancy; ſubje& to the power of appoint- 
ment. On a re-hearing of this cauſe 
it was contended that the children took 
as tenants in common, upon the ground 
that deeds derwing their effect from the 
ſtatute of Uſes, are to be conſtrued ac- 
cording to the intent of the parties, ſo as 
it be not contrary to law, and the caſe 
of Rigden v. Vallier was cited as an au- 
thority in point. 


Lord Chancellor Thurlow obſerved, 
that the queſtion was © whether deeds 
{© to uſes, in the nature of wills, ſhould 
« be conſtrued ſo widely as wills have 
„been. I ſhould be ſorry to give 
into this, for I think no good has been 
« done by the wide conſtruction of 


e wills.“ 

The caſe ſtood over to amend the 
pleadings. When it came on again, his 
Lordſhip ſaid, that whether the ſettle- 
ment was to be conſidered as a con- 

L * veyance 


Whether a 
acuife operat s 
by the flatute 
ef Ujes. 


1 Inſt. 271. 
b. note 1. 
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te veyance of a legal eſtate, or a deed to 
« Uſes, would make no difference. He 
“ therefore continued of his former 
opinion.“ 


214. It is a matter of doubt whether 

a deviſe under the ſtatute 32 Hen. 8. can 
operate by means of the ſtatute of Uſes. 
The late Mr. Booth was of opinion that 
it did not. The queſtion is fully and 
ably diſcuſſed by Mr. Butler, in his notes 
to the 1 5th edition of the Firſt Inſtitute, 
who concludes his obſervations on that 
ſubject with the following words. But 
« whether a deviſe to uſes operates ſolely 
by the ſtatute of wills, or by that 
« ſtatute joiatly with the ſtatute of Uſes, 
« 18, except in a very few caſes, a matter 
rather of ſpeculation than of Uſe; as 
« jt is now ſettled, that an imme- 
« diate deviſe to uſes, without a ſeiſin 
« to ſerve thoſe uſes, is good; and 
« that where the eſtate is deviſed to 
one for the benefit of another, the 
« courts execute the uſe in the firſt or 
* ſecond 
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e ſecond deviſee, as appears to ſuit beſt 
«with the intention of the teſtator.” 


215. In caſes of conveyances to uſes I whom the 
under the ſtature, it is ſaid that the poſ- % be 
ſefſion of the deeds appertains to the 1 Init 6. a. 
feoffees, aud not to the ceſtui gue uſe ; OY. 
becauſe the poſſeſſion of the deeds ori- 
ginally belonged to the feoffee to Uſes, 
in order to enable him to defend the 
title of the land; and although the ſta- 
tute of Uſes transfers the legal eſtate ro 
the ceſlui que ufe, yet it does not transfer 
the deeds; but this doctrine ſeems very 
queſtionable, as feoffees to uſes have - 
now only a ſeiſin of an inſtant, and are 
never called upon to defend the land, 

And it ſeems reaſonable to ſuppoſe that 
where a ſtatute transfers the legal ſeiſin 
of lands from one perſon to another ; 
it ſhould alſo transfer the title deeds of 
ſach lands, as they muſt be totally uſeleſs 
in the hands of a perſon who has no 


connection with the eſtate. 
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rr 


Of contingent, and reſulting Uſes. 


Different kinds 216. HE manner in which Uſes 


of conting ent 


Uſes. 


L limited to ariſe immediately, 
upon the execution of a conveyance to 
Uſes, are executed by the ſtatute 27 Hen. 
8. has been explained in the laſt chap- 
ter. But Uſes are frequently limited to 
ariſe, on the happening of ſome future 
uncertain event, in which caſe they are 
called contingent Uſes. Of theſe there 
are four kinds. 1ſt, Uſes limited to 
perſons uncertain, or to ariſe on the hap- 
pening of ſome uncertain event, to take 
effect upon the determination of ſome 
preceding eſtate of freehold. 2d, Uſes 
limited to ariſe upon the happening of 
ſome uncertain event, without any pre- 
ceding eſtate of freehold, which are 
called ſpringing Uſes. zd, Uſes limited 
ſo as to change from one perſon to ano- 
ther, upon the happening of ſome fu- 
| ture 


[ 149 ] 
ture event, which are called, ſhifting or 
ſecondary Uſes. 4th, Uſes arifing upon 
the execution of powers. 


217. With reſpe&t to Uſes limited 
upon a preceding freehold eſtate, to per- 
ſons uncertain, or to ariſe on the hap- 
pening of ſome uncertain event: If a 
perſon covenants to ſtand ſeiſed, to the 
uſe of A. for life, remainder to his firſt, 
and other ſons in tail, (A. having no 
ſon at the time) remainder to B. in tail, 
remainder to the covenantor in fee, a 
uſe immediately ariſes out of the ſeiſin 
of the covenantor to A. for life, and to 
B. in tail, which are immediately exe- 

cuted by the ſtatute, becauſe in this 
caſe there are perſons ſeiſed to a Uſe, a 
ceftui gue uſe, and a uſe in ee; but with 
reſpect to the contingent Uſes limited to 
the firſt and other ſons of A. they can- 
not poſſibly be executed, becauſe there 
are no ceſturs que uſe in Ye. The mo- 
ment A. has a ſon, a uſe, in tail ariſes 
to him, out of the ſeiſin of the covenan- 
tor, who has the reverſion in fee, of the 
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legal eſtate in him, and the ſtatute exe- 


cutes the legal eſtate to ſueh firſt ſon, 
who becomes tenant in tail in-remain= 


der of the legal eſtate, expectant on the 
determination of A.'s life eſtate. 


218. When the conveyance operates 
by tranſmutation of poſſeſſion, as in the 
caſe of a fine, recovery or releaſe to Uſes, 
other principles have been adopted, to 
ſupport contingent Uſes, limited to 
ariſe on the determination of a preced- 
ing eſtate of freehold. Thus it lands 
are conveyed to truſtees and their heirs, 
by fine, recovery or releaſe, and it is de- 
clared, that they ſhall ſtand ſeiſed to the 
uſe of A, for life, remainder to his farſt 
and other ſons in tail, (A. having no 
ſons at the time) remainder to B. in 
fee; in this caſe the uſe for life limited 
to A., and the uſe in remainder limited 
to B. are immediately executed by the 
ſtatute, and converted into legal eſtates; 
becauſe there are perſons ſeiſed to a uſe, 
a ceſtui que uſe, and a uſe in eſſe. But 
with reſpect to the contingent Uſes li- 

mated 


| ( 97 1 
mited to the firſt and other ſon of A. 
they cannot poſſibly be executed, be- 
enuſe there is no ceſiui que wſe in eſſe. 
Whenever A. has a ſon, then there is a 
egſtui que uſe in eſſe, a uſe therefore veſts 
in ſuch ſon in tail, and the ſtatute trans - 
fers the legal eſtate to that Uſe. But as 
no Uſe can be executed by the ſtatute, 
unleſs there is ſome perſon ſeiſed to 
ſuch uſe, it was much doubted in Chud- 
leigb's caſe, which was the firſt that ever 
aroſe upon this point, who it was that 
was ſeiſed to the uſe of the firſt ſon of 
A. at the time of his birth. Some of 
the judges held that the firſt ſeiſin of 
the feoffees was ſufficient to feed all the 
future and contingent Uſes, which were 
in abeyance until the contingency hap- 
pened, on which they were to ariſe, and 
therefore that they were extinguiſhable 
by the alienation of the tenant for life. 
But the majority of the judges were of 
opinion, that until Uſes are executed, 
they remain as they were before the 
ſtatute, and that upon a conveyance to 
Uſes, there is no actual ſeiſin left in the 
| L 4 feoffees, 


1 Rep. 120. 


13 3 
feoffees, but that as to all Uſes in ef, 
and which veſt immediately, the ſeiſin 
bl « Back 266. is preſently transferred to the ceſſui que 
= b. 137-2 w/e; and as to the contingent Uſes there 
i} 1 Inſt. 27 1 b. , 8 
# is no preſent ſeiſin exiſting any where. 
| But as the ſtatute of Uſes transfers the 
poſſeſſion, in the ſame manner and to 
the ſame extent, as the Uſes are limited, 
there remains a poſſibility of a ſeiſin in 
the feoffees or releaſees, or as Dyer ex- 
Dyer 340. b. preſſes 1t—adbuc remanet quedam ſcintilla 
juris, et titult quaſi medium quid, inter utrof- 
gue flatus, ſcilicet illa poſſibilitas futuri Uſus 
emergentis, et fic intereſſe et titulus, et non 
tantum nuda audttoritas, ſeu poteſtas rema- 
net.— This poſſibility of entry or cintilla 
juris, was deemed ſufficient to ſupport 
the contingent Uſes, when they came 
in eſſe, and takes effect when theſe con- 
tingencies happen, on which the Uſes 
are limited to ariſe, ſo as then to give to 
the feoffees, a ſufficient ſeiſin to ſerve 
thoſe Uſes, that they may be executed 
ö by the ſtatute. 
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219. The abſolute neceſſity of ſup- 
poſing ſome perſon to be ſeiſed to a Uſe, 
before it can be executed by the ſtatute, 
was the reaſon for adopting the doctrine 
of a poſſibility of entry or ſcintilla jurit 
in the releaſees. The framers of the ſta- 
tate of Uſes do not ſeem to have had 
contingent, uſes in contemplation, when 
they . penned the act, otherwiſe they 
would probably have inſerted ſome 
clauſe reſpecting them; and when a caſe 
of contingent uſes aroſe, they found 
themſelves under an abſolute neceſlity 
of recurring to this fiction, in order to 
ſupport contingent Uſes, For if 
the Judges had not adopted this doc- 
trine, they muſt have allowed the 
ſeiſin of the laſt ceflui que w/e, to 
have been ſufficient to ſupport a 
contingent uſe, when it came in e//e, 
which would be raiſing an Uſe upon an 
' Ole; or elſe they muſt have determined, 
that the land ſhould remain for ever 
Hable to the Uſes, to which it was con- 
veyed, into whoſe hands ſoever it might 
come; which would be a bar to the free 
alienation 


on „ 
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alienation of droge and might tend 
do create a a OT K ©; 


220. With reſpect to thi manner ih 
which contingent Uſes limited, upon 
the determination of a preceding eſtate 
or freehold, may be deſtroyed, a diſtine- 
tion muſt be made between thoſe Uſes 
which are raiſed upon conveyances ope- 
rating without tranſmutation of poſſeſ- 
fion, and thoſe which are raiſed by ſuch 


a tranſmutation. 


As to the firſt, we have ſeen that 
where contingent Uſes are created by a 
covenant to ſtand ſeiſed, or bargain and 
ſale, the ſeiſin of the covenantor or bar- 
gainor ſupports or feeds the contingent 
uſe, when it comes in eſſe. And if in 
a caſe of this kind, the covenantor or 
bargainor conveys away his eſtate, be- 
fore the event happens on which the 
contingent ule is limited to ariſe, with- 
out confideration, or with notice of the 
Uſes, ſuch a conveyance will not deſtroy 
the contingent uſes, becauſe it will nor 
1 deveſt 
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deveſt the ſeiſin out of which they are 
to ariſe; for the grantee of the reverſion 
will come in, in privity of eſtate, and 
will therefore take the land ſubject to 
the Uſes. But if the covenantor or bar- 
gainor makes a feoffment of the land, 
with livery of ſeiſin, before the contin- 
gent Uſes ariſe, they will be deſtroyed, 
becauſe the ſeiſin out of which they are 
to ariſe, will be thereby deveſted. 


22 . Sir Edward Coke covenanted to 
ſtand ſeiſed of certain lands, to the uſe 
of himſelf for life, remainder to the 
uſe of his wife for life, remainder 


to the uſe of his daughter for life, 


remainder to the uſe of the firit and 
other ſons of his daughter 1n tail male, 
with the reverſion in fee to him- 
ſelf. Some time after this ſettlement 
was made, Sir Edward Coke, by deed, 
reciting the ſettlement, granted his re- 
verſion in fee to a ſtranger, without con- 
ſideration; and ſoon after he made a 
feoffment of the lands, with li very of 

ſeiſin. After the death of Sir Edward 


\ 
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Cole, his wife entered and died ſeiſed 
having furvived the daughter. A queſ- 
tion aroſe, whether the contingent Uſe 
which was limited to the firſt ſon of 
the daughter, was deſtroyed or not 
by Sir Edward Cote's 1 or feoff⸗ 
ment. 

After great conſideration it was re- 
ſolved, that the grant of the reverſion 
did not deſtroy the contingent Uſe, for 
as it was made without confideretion, 


and the Ules of the ſettlement were re- 


cited in it, there was both privity of 
eſtate, and confidence in the perſon, ſo 
that the grantee of the reverſion ſtood 
ſeiſed to the former Uſes. 


As to the feoffment, it was agreed 
that it deveſted the eſtate, and ſeiſin of 
the grantee of the reverſion, together 
with the eſtates of the wife and daugh- 
ter; but when the wife entered after the 
death of Sir Edward Coke, the thereby 
reinſtated all the deveſted eſtates, and 
among the reſt, the eſtate and ſeiſin of 
. the 


1 ] 
the grantee of the reverſion, which was 
the eſtate and ſeiſin, that was to ſerve 


the contingent Uſes. If the feoffment 
had been made before the grant of the 


reverhon, the contingent Uſes would 


have been totally deſtroyed, for the only 
ſeifin that could ſupport them, was that 
of Sir Edward Cote, which he had al- 
ready conveyed by his grant to another 
perſon, by which means he debarred 
himſelf, from the power of deſtroying 
the contingent Uſes. But if he had not 
departed with that ſeiſin, until he had 
made the feoffment, then the contingent 


Uſes, mult have been totally deſtroyed, 


as no entry by his wife or daughter 
could have reveſted the original ſei- 
fin, of Sir Edward Coke, nor could he 
himſelf have entered againſt his own 
feoft.nenrt, 


Sir Edward Coke was compelled to 
make this ſettlement by an order of the 
council, but that he might have the 
Nner⸗ of preſerving or defeating the 

contingent 
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contingent Uſes, he made this grant and 
feoffment, with an intention, in caſe he 
choſe to preſerve the contingent Uſes, 
to deſtroy the feoffment and produce 
the grant; but if he thought proper to 
defeat the contingent Uſes, then to de- 
{troy the grant, and produce the feoff- 
ment, but death prevented him from 


= # $4 . 0 
carrying this ingenious ſcheme into exe- 
cution. 


222. With reſpect to the manner in 
which contingent Uſes, raiſed by tranſ- 
mutation of poſſeſſion, may be deſtroyed, 
we have ſeen, that in caſes where the 
eſtate is transferred to feoffees or re- 
leaſees, the contingent Uſes limited upon 
ſuch conveyances, are ſupported by the 
doctrine of a poſſibility of entry or Hin- 
tilla juris, exiſting in the feoffees or re- 
leaſees to Uſes. But this poſſibility of 
entry or cinlilla juris muſt continue un- 
diſturbed, until the event happens, on 
which the contingent Uſe is to ariſe; for 
if the preceding eſtates are deveſted, be- 
fore the event happens, then the poſſi- 

bility 
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bility of entry or /cintilla juris, of the 
ſeoffees or releaſees to uſes is deſtroyed, 
as well as the other eſtates; and there 
being no ſeiſin to the contingent Uſe, 
when the event happens, on which it 
is limited, it can never ariſe, unleſs ſuch 
poſſibility of entry or /cintil/a juris, is re- 
veſted. 


223. It follows from this doctrine that 
where particular eſtates limited by way 
of Uſe, are deveſted and turned to a 
right, all ſubſequent contingent uſes are 
thereby deſtroyed, unleſs ſome of the 
perſons intitled to the preceding parti- 
cular eſtates, or the feoffees to Uſes, or 
their heirs, make an actual entry, in 
order to reveſt the particular eſtates, for 
otherwiſe the poſſibility of entry or 
ferntilla juris of the feoffees to Uſes, be- 
ing deveſted, no ſeiſin will exiſt to the 
contingent Uſe, when it ariſes, and con- 
ſequently the ſtatute cannot transfer the 
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224. Sir Richard Chudleigh enfeoffed - 
ſeveral perſons of his eſtate to the uſe of 
the feoftees and their heirs, during the 
life of Chriftopher Chudleigb, his eldeft ſon 
(who had killed a gentleman and fled to 
France) remainder to the uſe of the firſt 
and other ſon of his eldeſt ſon in tail. 


Before the eldeſt ſon had a child born, 
the feoffees enfeoffed him of the lands 
in queſtion, in fee-fimple. It was de- 
termined by a majority of the judges in 
the Exchequer Chamber, that this feoff- 
ment deveſted all the ſubſequent eſtates, 
and deſtroyed the contingent uſes, 
limited to the firſt and other ſons of 
Chriſtopher Chudleigh ; for although it 
was made without any conſideration, 
and to a perſon who had notice of the 
Uſes ; yet as the feoffees gained by this 
feoffment a new eſtate by wrong, which 
they transferred to Chriſtopher Chudleigb, 
the privity of eſtate was thereby de- 
ſtroyed, and their ſeifin deveſted, ſo that 
there was no perſon ſeiſed to the con- 
tingent uſe when it aroſe. 


I 225. A 
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225. A man made a feoffinent in fee, Anon 2Leon, 
to the uſe of himſelf for life, and after- 272. J Tow. 
wards to the uſe of his firſt fon and his 233. 
beirs. The father and the feoffees be- 

fore iſſue born, for money enfeoffed, 

J S. and his heirs of the lands, who had 

no notice of the former Uſe. No judg- 

ment was given in this caſe, but the ma- 

jority of the judges appear to have been 

of opinion, that the uſe limited to the 

firſt ſon was deſtroyed ; for without an 

entry by the feoffees, it could not ariſe, 

and was therefore gone by their livery. 


226. One of the principal objects of 
the judges, in Chudlcigh's caſe, was, to 
conſtrue contingent uſes, limited upon a 
preceding eſtate of freehold, accor ting 
to the ſame rules, and to make them 
liable to be deitroyed in the ſame man- 
ner as contingent remainders, limited 
by common law conveyances. And 
they ſo far ſucceeded, that the only dif- 
ference between a contingent remainder 
and a contingent Uſe, limited upon a 
preceding eſtate of freehold is, that a 
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right of entry alone is ſufficient to ſup- 
port a contingent remainder, whereas 
if a contingent Uſe be ſuſpended, there 
muſt be an actual entry by ſome perſon 
having a preceding eſtate, or by the 
feoffees, or releaſees to Uſes in order to 
reveſt the poſſibility of entry or /cintilla 


juris of the feoftees or releaſees to Uſes. 


This doctrine has been queſtioned by 
the late Mr. Fearne, in his Eflay on Con- 
tingent Remainders: But however juſt 
his obſervations may appear, yet as the 
authority of the preceding caſes has 
never been contradiaed, the law muſt 
be taken as it is here ſtated, 


227. Soon after the ſtatute of Uſes, 
and even ſo late as 31 Elzz. it was laid 
down by Popham Chief Juſtice, in Chud- 
leigh's caſe, that no limitation of a Uſe, 
which wascontrary to the rules, eſtabliſh- 
ed by the common law, reſpecting the li- 
mitations of legal eſtates, ſhould be exe- 
cuted by the ſtatute; for otherwiſe all 
the miſchiefs intended to be remedied 

I by 


E 

by the act, would be continued, or 
greater introduced. But chis idea was 
ſoon departed from, and advantage was 
taken of an expreſſion in the ſtatute of 
Uſes, in order to ſupport ſeveral of thoſe 
limitations, which had been allowed by 
the court of chancery, in declarations 


of Uſes, when they were diſtinct from 
the legal eſtate, 


228. The ſtatute of Uſes enacts that 
the eſtate of the feoffee to Uſes, ſhall be 
in the cęſluis gue uſe, © after ſuch quality, 
* manner, form and condition, as they 
© had before in or to the Uſe, confidence 
« or truſt that was in them.” Now the 
court of chancery having permitted a 
limitation of a Uſe for life, or in tail, 
to ariſe in ſuluro, without any preced- 
ing eſtate limited to ſupport it; and 
alſo a uſe to chauge from one perſon 
to another, by matter er p facto, 
though the firſt Uſe were limited in 
fee; the courts of law in proceſs of time 
admitted of limitations of this kind, in 
conveyances to Uſes, and determined 
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that in ſuch caſes, the ſtatute would 
transfer the poſſeſſion to the ceftui que 1, 


in the ſame quality, form and condition, 
as he had the Uſe. 


229. With reſpect to Uſes limited 
to ariſe in futuro, without any preceding 
eſtate limited to ſupport them, which 
are uſually called Springing Uſes, the 
firſt caſe in which a limitation of this 
kind was allowed, appears to have been 
determined in 10 Eliz. and is thus re- 
ported by Dyer. 


F. M. being ſeiſed of certain lands 
in fee, levied a fine thereof, and by in- 
denture, declared the Uſe of it to be to 
himſelf and ſuch wife, and wives as the 
ſaid F. M. ſhould happen afterwards 
to marry, by whatever names ſhe or 
they might be called, for and during 
their natural lives, and the life of the 
ſurvivor of them, with divers remain- 
ders over. Afterwards the ſaid J. M. took 
to wife one A. and then died. Whe- 
ther ſhe ſhould take any thing- by the 

: 


1 


ſaid indenture, and fine, or not, was the 
queſtion. - And by the opinion of Wray 
and Mead Serjeants, and Plowaden and 
On/lowe, ſhe did; and thereto they ſub- 
ſcribed their names. 


230. The next caſe that aroſe on this 


point was in 37 and 38 Els, And is 


thus reported by Croke. 


A perſon made a feoffment, and it was 
declared by indenture, that it ſhould be 
to the Uſe of himſelf and A. his wife, 
that ſhould be, after their marriage, and 
of the heirs of their bodies; and he took 
A. to wife. - Whether ſhe ſhould take 
by the limitation of this Uſe, was the 
queſtion. Coke, Attorney General, con- 
tended that ſhe ſhould not, for preſently 
by this feoffment, the fee was in the 
huſband, by the poſſeſſion executed to 
the Uſe, which he had before the mar- 
riage, which could not, after the mar- 


Triage be divided, and made an eſtate tail 


in him, for he had the fee in him until 


the marriage, for it might have been 
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that the marriage had never taken effect, 
and that would have confounded the 
other Uſe; and Uſes in futuro could not 
riſe upon ſuch future acts, for then an 
Uſe would riſe out of an Uſe. But all 
the Juſtices held, that although he be 
ſeiſed in fee, in the mean time, as in 
truth he was, yet by the marriage the 
new Tie ſhould ariſe and veſt, if there 
were no act in the mean time to deſtroy 
that future Uſe. 


231. It is ſaid by Lord Chief Juſtice 
Holt, that a feoffment to the Uſe of A. 
and his heirs, to commence four years 
from thence, was good as a ſpringing 
Uſe, and that the whole eſtate remained 
to the feoffor, in the mean time. 


232. With reſpect to Uſes limited ſo | 
as to change by matter ex p facto, 
which are uſually called ſhifting or ſe- 


condary Uſes, the following is the firſt 


caſe in which the validity of a limitation 


of this kind was diſcuſſed,— 
A man 


( 167 J 


A man made a feoffment in fee to the Bro. Ab. tit. 


uſe of W. and his heirs, until A. paid 
40 J. to W. and then to the uſe of A. and 
his heirs; A. paid the 40 J. Some of the 
judges ſaid, that if A. entered he would 
become zþ/o facto ſeiſed in fee, for W. be- 
ing ſeiſed in fee, by the ſtatute of Uſes, 
A. would be able to deveſt that fee and 
transfer it to himſelf, upon performance 
of the condition. Others were of opini- 
on, that the payment of the money, and 
the entry of A. had no effect, without 
an entry by the feoffees; and then gua- 
cungue viu data, the entry would be 
good, and A. would become ſeiſed ac- 
cording to the terms of the deed. To 
this it was added, that a Uſe might 
change from one perſon to another, by 
ſome act or circumſtance ex po/t facto, 
as well ſince as before the ſtatute. 


\ 


233. It is obſervable, that this caſe 
was prior to that of Chudleigb, ſo that 
the doctrine of a poſſibility of entry, 
or ſcintilla juris, was not then eſtabliſhed. 
But ſince Chudleigh's caſe it is ſettled, 
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that all contingent uſes muſt ariſe ont 
of the ſeiſin of the covenantors, feoffees 
or releaſees to uſes, and not out of the 
ſeiſin of any prior ce/{ut que uſe. Thus 
it is laid down by four of the judges in 
Chudleigh's caſe, that if A. enfeoff B. in 
fee to the uſe of C. and his heirs, with a 


proviſo that if D. pay C. 100/. that C. 
and his heirs ſhall ſtand ſeiſed to the 


: uſe of D. and his heirs, this is utterly 


void; for the future uſe ought to be 
raiſed out of the eſtate of the feoffee, 
and not out of the eſtate of the ce/fur que 


uſe. 


234. A levied a fine of the manors of 
D. and S. and declared the uſes by 
deed, as to the manor of D. to the uſe 
of B. and his heirs, and as to the manor 
of S. to the uſe of his wife, remainder 
to the uſe of his heirs until B. or his 
heirs were evicted, by the wife of A of 
the manor of D. and after ſuch evict ion 
to the uſe of B. and his heirs. it was 
agreed that this was acontingent uſe in the 


manor 
2 


B 
manor of S. ſo that a uſe would ariſe to 
B. whenever an evicdtion happened. 


235. Every modern marriage ſettle- Nc, hooth's 
ment contains a variety of ſpringing ion ar 
and ſhifting uſes. Thus where the Shep. Touch. 
intended huſband, in conſideration of 
the marriage and portion, conveys his 
eſtate to truſtees and their heirs, to the 
uſe of himſelf and his heirs, until the 
marriage is ſolemnized, and from the 
ſolemnization thereof, to the uſe of him- 
ſelf for life, remainder to his wife for 
life, remainder to truſtees to preſerve 
contingent remainders, remainder to his 
firſt ſon, and the heirs male of the body of 
ſuch ſon, remainder to all the other ſons 
ſeverally and ſucceſſively, in the ſame 
manner, remainder to all the daughters 
of the marriage, in tail, as tenants in 
common, c. in this caſe the intended 
huſband is ſeiſed in fee until the mar- 
riage, on that event, his eſtate in fee 
ceaſes, and a new uſe ſprings up to him, 
for life only, with ſeveral contingent 
uſes, On the birth of a ſon, that ſon 


becomes 


Idem. 
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becomes tenant in tail in remainder, and 
on the birth of every other ſon, a uſe 
in tail ſprings up to him; on the birth 
of a daughter, a uſe in tail in remainder 
veſts in her, on the birth of another 
daughter, the laſt remainder in tail 
opens, and both daughters become in- 
titled to a tenantcy in common in tail 
in remainder. 


In ſettlements made on the younger ſons 
of noble families, there are proviſoes fre- 
quently inſerted, that if the family eſtate 
and title deſcends to the younger ſon, 
the eſtate limited to him ſhall ceaſe, as 
if he were dead without iſſue, and the 
eſtate ſhall go over to the perſon next in 
remainder, which is a ſhifting or ſecon- 
dary uſe (a). 


236. With reſpect to the manner in 
which ſpringing and ſhifting Uſes may 


— — 


(a) The nature of theſe proviſoes, and the man- 
ner in which they are now framed are fully and ably 
explained by Mr. Buller, in his note to 2 Co Lit. 


327, as 
| be 


* 


1 

be deſtroyed, as there muſt be a ſeiſin 
to every contingent Uſe, when it ariſes, 
or a poſſibility of entry, or /crntilla juris 
in the feoffees or releaſees to Uſes, it 
follows, that if ſuch ſeifin or poſſibility 
of entry is deveſted before the event 
happens, on which the ſpringing or ſhift- 
ing Uſe is to ariſe, it will be deſtroyed. 


237. If therefore a perſon in conſidera- 
tion of an intended marriage, covenants 
to ſtand ſeiſed, or conveys his eſtate to 
truſtees, to the uſe of himſelf and his 
intended wife for life, remainder to the 
firſt and other ſons of the marriage in 
tail; and before the ſolemnization of 
the marriage he makes a feoffment in 
fee, or a leaſe for lite, upon a valuable 
confideration, to a perſon who has no 
notice of the ſettlement, the uſes limited 
to ariſe npon the marriage will be de- 
ſtroyed ; becauſe the ſeiſin out of which 
they were to be derived, was deveſted 
by the teoffment, or leaſe for life. 
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238. A perſon made a feoffment, to 


Dyer 339. b. the uſe of D. his wife for her life, and 


Foph. 76. 


Gilb. Uſes. 
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in caſe the feoffor ſhould ſurvive his 
ſaid wife, then to the uſe of him and 
ſuch perſon as he ſhould happen to mar- 
ry, for their lives, remainder to a ſtran- 
ger in fee. The perſon in remainder, 
together with the feoftees, by the con- 
ſent of the feoffor, made a feoffment of 
the lands to new feoffees, and to other 
uſes, and the feoffor levied a fine to the 
new Uſes. D. the wife of the feoffor 
died, and afterwards he married a ſe- 
cond wife and died. The ſecond wife 
entered, claiming under the firlt feoft- 
ment. Mounſon and Harper were of 
opinion, that her entry was lawful, but 
Manwood and Dyer contended, that the 


contingent Uſe limited to her by the 


firſt feoffment, was deſtroyed by the 
ſecond feoftment and fine; becauſe the 
ſeiſin of the firſt feoffees was thereby de- 
veſted. | 


239. Where future Uſes are limited, and 
the freehold 1s not conveyed away, but 
only 


L 
only a term for years created, or a rent 
granted, the future Uſes will not be de- 
ſtroyed, becauſe the ſeiſin out of which 
they are to ariſe is not deveſted: but 


ſuch leaſe or rent will bind the future 
Uſes. 


240. Sir John Rufjell covenanted by 
indenture, in conſideration of a mar- 
riage to be had between him and Lady 
Ruſſell, to ſtand ſeiſed to the uſe of him- 
ſelf and his heirs, until the marriage, 
and after to the uſe of himſelf and Lady 
Ruſſell, and the heirs of his body, with 
remaznders over. After the execution 
of this deed, but before the marriage, 
Sir John Ruſſell made a leaſe of che lands 
for thirty-one years, to commence from 
the determination of a former term. 
The marriage took effect, and upon the 
death of Sir fohn Ruſſell, his widow en- 
tered. The queſtion was, whether her 
entry was lawful or not ? 


Tanfield —* The point is double: 1ſt. 
* Whether the leaſc {hall deſtroy the fu- 
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* ture Uſe? zdly, If it ſhall not deſtroy 
« j3t, Whether it ſhall not bind the fu- 
e ture Uſe? For it ought to ariſe out of 
« the eſtate which. the covenantor had 
« at the time of the covenant, which 
« eſtate ought to continue without al- 
© teration, till the time that the Uſe 
« ſhall ariſe, which is not here, for this 
“is a term in reverſion. To the ſe- 
* cond, this leaſe, made upon good con- 
« fideration, before the Uſe did ariſe, 
« {hall bind it, for the uſe ſhall not 
55 otherwiſe be executed, than if it had 
i h-en at the common law. And a leaſe 
made bond fide to one who had not 
« notice thereof, {hall bind it.“ 


Popham—* The ſtatute executes Uſes 
only in effe, and not any contingent 
« Uſes, until they happen in efe; 
© then this Uſe was merely void until 
marriige, for there was not any new 
« eftate in him; and if he, after that 
« covenant, had made a feoftment, or a 
„gift in tail to one who had not any 
« notice thereof, it would queſtionlefs 

* Never 
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« never have ariſen. And as at the 


“ common law feoffees might deſtroy 
« Ules in eſe, ſo now may he out of 
« whoſe eſtate a future uſe is to be raiſ- 
«ed; for the freehold is deſtroyed, out 
f which it ſhould ariſe, And whe- 
* ther the leaſe for years ſhould altoge- 
« ther deſtroy the ariſing thereof, is not 
„in this caſe material; but clearly, it 
« ſhall bind the contingent uſe: and fo 
« reſolved in S!rangewicke's caſe. And 
« at the common law it 1s clear, thar 
« the ce/tur que uſe ſhall not avoid ſuch a 
e leaſe made by the feoffees upon a good 
“ confideration, no more than a contin- 
« gent uſe at this day.“ 


Fenner agreed, © that if a freehold 
« be conveyed to one upon confidera- 
« tion, the future uſe ſhall not ariſe; 
« for there is not any perſon ſeiſed to 
«that uſe when it ſhould ariſe. But 
« this leaſe will not deſtroy nor hinder 


& it; for the ſame freehold remains, and 


«the Uſe is annexed to the leaſe, 
and 
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« and therefore the leaſe ſhall not diſ- 
e turb nor bind it.“ | 


 Clench agreed with him for this laſt 
reaſon ; but it was adjourned. 


The caſe was again argued in 43 & 44 
Eliz. and Gawdy, Popham, and Clench 
held, that the leaſe made (whereout the 
uſe did ariſe) was good, and ſhould bind 
the future uſe, as a leaſe by feoffees 
made upon good conſideration, ſhall bind 
celui que uſe at the common law. But 
it {hall not deſtroy the whole future uſe, 
but ſhall ſtand for the freehold, becauſe 
the ſeiſin ie not changed. And Popham 
ſaid, that he had conferred with divers 
of the other juſtices, at Serjeant's- 
lun, who agreed in.this opinion. But 
Fenner, è contra, Becauſe the leaſe did 
not diſturb the freehold ; when the uſe is 
executed, this ſhallrelate to thelimiitation, 
and ſhall bind all mean acts, and there- 
fore ſhall not bind the feme as to her 
jointure; wherefore it was adjourned. 


241. Sir 
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241. Sir Henry Winſton covenanted by 
indenture in conſideration of natural 
love and affection to William Winſton 
his eldeſt ſon, to ſtand ſeiſed, ro the uſe 
of his ſaid ſon for life, remainder to ſuch 
wife as he ſhould marry, for life, re- 
mainder over. Afterwards the ſaid 
William Winſton, being unthrifty and in 
Gloucgſter jail, Sir Henry Winſton to diſ- 
turb the riſing of the Uſe to the woman 
whom he ſhould marry, made a leaſe of 
the land for 1000 years to his younger 
ſon. William Winſton married the jailor's 
daughter, and died without iſſue: and 
the queſtion was, whether this leaſe was 
good againſt his widow. 


Croke reports the court to have been 


of opinion, that the leaſe ſhould not 


bind the eſtate of the wife, becauſe there 
was a good eſtate, by the firſt limitation, 
which if not deſtroyed, could not be 
charged nor incumbered, after it was 
raiſed; for it had relation to the firſt 
covenant, and none had intereſt to 
charge it. And that the leaſe ſhould 
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not deſtroy it, but muſt be conſtrued 
to ariſe out of tlie reverſion, Which Sir 
H. Winſton had, and might lawfully 
charge. Ai 


Noy who has reported this caſe by the 
name of Bolls v. Winton, fays the court 
thought the leaſe for years, did not hin- 
der the raiſing of the contingent Uſe; 
but that the leaſe in this caſe took effect 
as a future intereſt, out of the fee, that 
was in the covenantor, after the eſtate 
determined. And at the worſt the wife 
ſhould have the reverſion and rent, dur- 
nig her life. 


242. By the rules of the common 
jaw, no reſtriction or qualification could 


be annexed to a conveyance of lands, 


except a condition. 


In confequence of this principle, a 
fine or feoffment with a power of revo- 
cation anne ved to it, was void at com- 
mon law; becauſe the fine or feoffment 


transferred the whole property and right 


1 of 


79 J 
vf diſpoſal to the tognizes or feoffee, 
and therefore the power of revocation 
was repugnant to the force of the pre- 


ceding words. And the admiſſion of 


ſuch a clauſe, would have introduced 
a double power, veſted in different per- 
ſons over the fame ching, which was 
_ contrary to the principles of * com- 
mon law. 


243. We hive however ſeen that be- 


fore the ſtatute of Uſes, if a feoffment 
was made to Uſes, the feoffor might 
reſerve a power, either to himſelf or to 
ſome other perſon, to revoke'the limita- 
tion of the Uſes declared on the feoff- 
ment, and to appoint the feoffees to 
ſtand ſeiſed to other Uſes, For the 
principle on which Uſes were originally 
founded, being, that the feoffee to Uſes 
was bound in conſcience, to purſue the 
directions of the feoffor, this obligation 
was equally binding, whether the agree- 
ment was, that the feoffee ſhould re- 
ceive the rents and profits himſelf, or 
ſome ſtranger, or whether they were 

N 2 to 
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to be paid in ſuch manner as the feoffor 
or any other perſon, to whom he dele- 
gated his power, ſhould at any future 
time appoint. | 


244. The ſtatute of Uſes veſts the 

legal eſtate in the celui que uſe, in the 

fame manner as he had the Uſe, from which 

the courts concluded that in all convey- 

ances to Uſes, a power might be reſerved 

of revoking a former limitation of a 

Uſe, and appointing a new Uſe to ſome 

Booth's Op. Other perſon. Mr. Booth has therefore 

Shep. Touch. very properly claſſed eſtates ariſing upon 

the execution of powers, under the 

head of contingent Uſes. And as powers 

of this kind were ſoon found to be much 

more convenient than conditions, they 

were generally introduced into all family 
ſettlements. 


1 Inſt. 237 a. 


245. Thus, if a perſon conveys his 
eſtate to truſtees, by leaſe and releaſe, 
fine or recovery, to the Uſe of himſelf 
for life, remainder to his firſt and other 
ſons in tail, and inſerts a proviſo that 

it 


11 


it ſhall be lawful for him, at any future 
time to revoke theſe Uſes, and to declare 
new ones, and chat immediately upon 


ſuch revocation, and new declaration, 
the truſtees ſhall ſtand ſeiſed of the lands 


to the uſe of ſuch perſons as the ſettlor 
ſhall appoint; this is a power of revo- 
cation and appointment; and as ſoon as 
it is executed, the Uſes originally limited 
ceaſe, and a new Uſe immediately ariſes 


out of the ſeiſin or ſcintilla juris, of the 


releaſees, c. to the perſon named in the 
appointment, for ſuch eſtate as is given 


him by the appointment, and the ſtatute 


transfers the legal eſtate to ſuch appoin- 
tee, who by that means acquires the ac- 
tual ſeiſin and poſſeſſion. 


246. If a perſon limits his eſtate to 
ſuch Uſes, as he ſhall appoint, and in 
the mean time, and until ſuch appoint- 
ment, to the Uſe of himſelf and his heirs 
the ſettlor has a qualified and determin- 
able fee, until by an exerciſe of the 
power of appointment, an Ule veſts in 
the perſon to whom it is appointed, or 


N 3 till, 


1 Inſt, 216.b. 


Within what . 


time contin- 
gent Lies muſt 


are. 
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till, by the death of the ſettlor, without 
exerciſing his power, the exerciſe of it 
becomes impoſſible. If che ſettlor makes 
an appointment, a new Uſe ſprings up, 
and veſts in the appointee; the fee ori- 
ginally limited to the ſettlor ceaſes, and 
the Uſes appointed under the power 
take effect in the ſame manner, as if they 
had been inſerted in the original deed, 
in che place of the power. 


Py It follows from theſe principles 
that an appointment operates under the 
ſtatute of Uſes, not as a conveyance of 
the land, but as a ſubſtitution of a new 
Uſe, 3 in the place of a former one, 


248. When it was eſtabliſhed that 
ſpringing and ſhifting Uſes, might be 
created, to ariſe upon or after a limita- 
tion in fee, it berame neceſſary to af- 
certain the time when ſuch Uſes ſhould 
become veſted ; for otherwiſe ſpringing 
and ſhifting Uſes, might be limited on 
ſuch remote contingencies, as to create 


perpetuities, or unalicnable eſtates, which 
our 


C18 Þ 


our laws have at all times been rain 
wum Farsful: to preyent, by 


| 249. u is therefore now fully eſta⸗ 
bliſhed, that if an eſtate 1 in fee-fimple j is 
fix(t limited, the event on which the 
ſpringing or ſhifting Uſe i ist to ariſe, muſk 
in its original limitation be ſuch, bat 
it muſt eit her take place, or become 1 in- 
capable of taking place, within the 
ſpace of one or more life or lives in 
being, and twenty-one years, and a few 
months. | 


250. Thus if there be a limitation to 
A. and his heirs in fee: ſimple, a proviſo 
miting the eſtate to B. if 4. dies with- 
out leaving iſſue, liying at his» deceaſe; 
or if 4, and B. both die without iſſue 
living at the deceaſe of the ſurvivor of 
them; or if A. has no child who atraing 
the age of twenty-one; or if neither A. 
nor B. have a child who attains the age 


of twenty-one, is a good proviſo ; for 
each of theſe events 1s ſuch, that it 


eicher muſt happen, or become igcapable 
N 4 of 
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of happening within the period above- 
mentioned. But for the ſame reaſon 
ſuch an executory proviſo would be bad, 
if limited to take effect after an indefi- 
nite failure of iſſue, of C. a ſtranger, as 
that event might not either happen, or 
become incapable of happening, till 
long after the. period of which we are 
ſpeaking. | | 


251. It is otherwiſe with reſpect to 
contingent Uſes, which are limited upon, 
or after, an eſtate-tail; theſe may be li- 
mited to take effect, at an indefinite 
period of time, without any regard to 
the rule above ſtated; hence, though as 
we have juſt obſerved, if an eſtate is li- 
mited to A. in tee-{imple with a proviſo 
that it ſhall go over to B. if C. a ſtranger 
dies without iſſue, the proviſo is void, as 
the event of C's dying without iſſue 
may not take place, till long after the 
expiration of the period in queſtion. 
Let if an eſtate is limited to A. in tail or 
to A. for life, remainder to B. in tail, or 
to A. 's firſt and other ſons in tail, a ſimi- 


lar 
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lar limitation over to a ſtranger, to take 
place on C.'s dying generally without 
* h be good. 


T Such 1s the proviſo frequently inſerted 
in ſettlements, where after a limitation 
of ſeveral Uſes in ſtrict ſettlement, a 
clauſe is inferred, for ſhifting the eſtate, 
to another branch of the family, on the 
event of another eſtate ever coming to 
any of the perſons to whom the ſettled 
eſtate 1s limited; an event which by 
poſſibility may not happen for many 
centuries, and then actually take place. 


252. The reaſon of this is, that where 
an eſtate in fee-ſimple is created, with 
a limitation engrafted on it, in the na- 
ture of a ſpringing or ſhifting Uſe, nei- 
ther a fine, recovery, nor any other act 
of the firſt taker, will defeat the ſecond 
limitation. But it is otherwiſe in the 
caſe of an eſtate tail; a recovery ſuffered 
by the tenant in tail, before the happen- 


ing of the event, on which the limitation 


Over 
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Carew, 
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Parl. 137. 
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over is to ariſe, completely deſtroys fuck; 
limitation. l 


a 


253. Hitherto we have ſpoken of con- 
tingent Uſes, ariſing by the act of God, 
as Mr. Booth calls them. We have now 
to ſpeak of contingent Uſes, arifing by 
the act of the party, that is, by the exer- 
ciſe of a power. 


It has been already obſerved that an 
appointment operates under the ſtatute 
of Uſes, not as a conveyance of the land, 
but as a ſubſtitution of a new Uſe, in 
the place of a former one, and a deſigna- 
tion of the perſon in whom the new 


Uſe is to veſt. Hence where a power 


is given to a perſon, to bargain and fell, 
releaſe or demiſe, theſe expreſhons are 
ſo tar inaccurate, as they are only ap- 
plicable to thoſe conveyances, which a 
party makes as owner of the land, on 
which they are to operate, and not to 
thoſe ailurances which are made by 
virtue of, or under a power derived from 
the ſtatute of Uſes. Thus where a 

power 
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power is limited to a perſon to ſell, ex- 
change, grant or demiſe, che perſon nei- 
ther ſells, exchanges, grants or demiſes, 
but nominates the perſon in whom the 
Uſe is to veſt; and therefore the party 
in whoſe favor the power is exerciſed is 
nota vendee, exchangee, grantee or leſſee, 
neither with reſpect to the donor or 
donee of the po-ver, nor with reſpect to 
the mode in which either the deed 


creating the power, or the deed by which 
it is executed operates. 


254. Theſe obſervations ſhew the 
nature of appointments under- powers, 
and lead to the point more immediately 
under couſideration; namely, the period 
within which Uſes ariſing upon the 
execution of powers, may be declared 
to ariſe, But here it will firſt be ne- 
ceſſary to make a diſtinction between a 
general and a qualified power. By the 
firſt is meant a power to create eſtates 
gencrally, without any reſtraint, either 
as to their nature, or to the perſons in 
whoſe favour they are to be exerciſed. 


By 


8 


By the latter is meant a power to create 
eſtates of a particular deſcription, as for 
life, or years only, or in favour of 
particular perſons, as the children or 
iſſue of A. an 


25 5. Where a general power is given, 
the party may create any eſtates under 
the power which the law would allow 
him to create, if he had the ownerſhip 
of the fee, and even to create eſtates, 
which could not have been created by 
the deed in which the. power 1s given. 


256. Thus if on a marriage, an eſtate 
is limited to a perſon for life, remainder 
to his firſt and other ſons, by his then 
intended wife, ſucceſſively in tail male; 
remainder to the uſe of ſuch perſons 
and for ſuch eſtates as he ſhall appoint, 
and 1n default of appointment, to ſeveral 
uſes in ſtrict ſettlement ; the huſband 
may limit any eſtates under his power, 
which he could have limited, if inſtead 
of a power of appointment being given. 
to him, the reverſion in fee had been 


left 
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left in him. Suppoſing then, his firſt 
wife to die, and that he marries a ſecond 
wife, and has a ſon by her, he may limit 
a life eſtate to that ſon, with remainder 
over, in ſtrict ſettlement, to the ſons of 
that ſon; yet theſe laſt limitations, if 
inſerted in the original ſettlement, would 
have been void; it being now ſettled 
that limitations to the ſons of an un- 
born ſon, ſo as to make them take by 
purchaſe are void (a). 
257. Where 


(a) With reſpect to the limitation of a life eſtate 
to an unborn ſon, it may not be improper to obſerve 
that the current of modern opinions, ſeems to be in 
ſupport of it; but this has never been ſettled by any 
judicial determination. And it is further from being 
ſettled, that even a veſted remainder may be limited 
after it, and therefore a cautious expreſſion is juſti- 
fiable on this ſubject, but this ſort of guarded expreſ- 
ſion ſhould not be conſtrued, on this or any other 
occaſion of the like nature, as importing any doubt 
in the writer himſelf, Certain it is from Mr, Booth's 
printed opinion in Mr. Baker”s caſe, (Caſes and Opi- 
nions vol. 2. p. 433+) that the legality of the limita- 
tion of a life eſtate, to an unborn ſon was doubted ſo 
lately as in the Duke of Marlborough's caſe, by ſome of 
thoſe able Gentlemen who prepared the reſpondent's 

caſe, 


Spencer v. 
Duke of 

| Marlbo ough 
Dm. Froc. 
1703. 
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257. Where the power is qualified as 
to its objects, there the party is not en- 
abled to do that through the medium 
of his power, which could not have been 
done by the deed in which the power 
is given. Hence, if in the laſt ſuppoſed 
cafe, inſtead of a general power, there 
bad been a power given to the huſband 
to limit the eſtate to ſuch deſcendants 
of his body, and for ſuch eſtates as he 
thought proper, this wonld not have 
authorifed him to limit a life eſtate to 
a child born after the execution of the 


original deed, with remainders over to 
the children of {ack child. 


258. John Duke of Marlboyrongh de- 
viſed all his eſtates to truſtees and their 
heirs, to the uſe of his daughter Harriet 
Counteſs of Godolphin for life, remainder 
to Lord Rya/ton her eldeſt fon for life, 
remainder to truitces to preſerve con- 
tingent remainders, remainder to the 


— 1 A. * 1 dt. _ 2 


— — — — — — ww 


cafe. It is alſo remarkable that the legality of ſuch 
2 limitation is not aſſerted, either in the printed rea- 
Tons in that cafe, for the appellant or reſpondent. 


firſt 
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firſt and other ſons of Lord Ryalton in 
tail male, remainder to Lord Robert Spen- 
cer {eldeſt ſon of his ſecond daughter 
Ann Counteſs of Sunderland, for life, re- 
mainder to truſtees to preſerve contin- 
gent remainders, remainder to his firſt 
and other ſons in tail male, remainder 
to Charles Spencer (afterwards Duke of 
Marlborengh) in che ſame manner; and 
inſerted a clauſe in his will, empowering 
his truſtees on the birth of each ſon of 
the ſaid Lord Ryalton, Lord Spencer and 
Charles Spencer, to revoke and make void 
the reſpective uſes limited to their re- 
ſpective ſons in tail male, and in lieu 
thereof to limit the premiſſes to the ufe 
of ſuch ſons for their lives, with imme- 
diate remainder to the reſpective ſons of 
ſuch fons ſeverally and reſpectively in 
tail male; and gave his houſehold fur- 
niture, gold, plate, c. in the ſame 
manner. 


Upon an application to the court of 
Chancery, by the truſtees, for further 


directions in the carrying the truſts of 


{ 4% 4 
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the will into execution, a queſtion hav- 
ing ariſen, touching the power given in 
the will to revoke the Uſes limited to the 
firſt and other ſons in tail, and to limit 
the premiſſes to the uſe of ſuch ſons for 
life only; the Lord Chancellor declared, 
that the clauſe of revocation and ſettle- 
ment in the will as tending to a perpetuity, 


and repugnant to the eſtate limited, wat 
void and of no ect. 


On an appeal from this decree to the 
Houſe of Lords, the following queſtion 
was put to the Judges“ Whether by 
„ the rules of the law an eſtate tail 
limited to the uſe of perſons unborn, by 
any deed or will, can, by virtue of any 
© power given by ſuch deed or will, to 
« truſtees, be revoked upon the births 
of ſuch perſons, and a new eſtate li- 
« mited to ſuch perſons for their lives 
4 reſpectively, with remainders to the 
e iſſue of ſuch perſons ſucceſſively in 


« tail.“ 


| The Lord Chief Juſtice of the Com- 
mon Pleas delivered the unanimous 
* opinion 
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opinion of che Judges preſent upon the 


ſaid queſtion in the negative. e. 
woek 1 ae arog den afſirmecd. 


2 0 The e upon 2 7 chis 
caſe was determined is, that as the law 
would not have allowed the teſtator to. 
create eſtates of this kind by expreſs 
limitation; ſo neither would it allow 
him to do it, through the medium 
of a power. Quodcungue prohibetur fieri 
OY ene et or. ne 

Hs 

On dhe other hand there is no neben 
but, that if inſtead of the particular pow- 
er, a general power of appointment had 
been given to the truſtees, they might 
on the birth of a ſon, have limited a 
life eſtate to him, with remainders over 
in tail to his children, for if the rever- 
ſion in fee had been limited to the truſ- 
tees, they might have done this directly; 
and cherefore ſuch a power would not 
have enabled them to do any thing in- 
directly, which having the reverſion, 
ae thigh not have. done directly. 
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Wolſeley, 
2 Will. Rep. 
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260. It has been ſtuted in # former 
part of this tract, chat where the legal 
eſtate in land is transferred by fine, re- 
covery or releaſe, a uſe may be declared 
upon theſe con veyanees, without” any 
confideration. But where no uſe is ex- 
preſsly declared, nor avy confideration, 
or evidence of intent to direct the uſe; 
it has been repeatedly determined; that 
the uſe ſhall reſult back to the original 
owner of the eſtate, for where there is 
neither conſideration nor declaration of 
uſes, or any circumſtance to ſhew the 
intention of the parties, it cannot be 
ſuppoſed that tlie eſtate W 
to be er, 1 | 


ak 


261. l eotlesesnee ol this Sekai a 


Sir Eda Cole has laid it down as a 


rule * that ſo much of the Uſe, as the 
« gwner of the land does not di ſpoſe of 
remains in him.” 80 that where a per- 
ſon ſeiſed in fee, levies a fine or ſuffers a 
recovery, without any conſideration, or 
declaration of Uſes, the Uſe reſults. back 
to D h. and the ſtatute immediately 


2 5 transfers 


[ny 
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transfers the legal eſtate to ſuch reſult- 
ing Uſe, by which means he is ſei ſed in 
the ſame manner as he was before. 
And if any particular uſes are declared, 
ſo much of the old Uſe as is not declared 
to be veſted in ſome other perſon, re- 
ſults back to the original owner. | 


262. Where a perſon made a feoff- 
ment to the uſe of ſuch perſon or per- 
ſons, and for ſuch eſtate and eſtates as 
he ſhould appoint by his will, It was 
reſolved that the uſe reſulted to the 
feoffor until he had made an appoint- 
ment. 


263. A perſon made a feoffment to 
the uſe of himſelf, and his intended 
wife after their marriage. It was de- 
termined that the uſe reſulted to the 
feoffor and his heirs until he mar- 
ried. | 


264. Where a huſband and wife levy 

2 fine of the wife's eſtate without any 
conſideration or declaration of uſes, the 
a: O 2 uſe 


Sir E. Clere's 
caſe, 


6 Rep. 17. 


Woodliffe 
v. Drury, 
Ante ſ. 230. 


2 Rep. 58. b. 
Dyer WA b, 


Ante ſ. 199. 


Penhay v. 
Hurrell, 


2 Vern. 370. 
2 Freem. 258. 


Shortridge v. 


Lamplugh, 
7 Mod. 71. 
4 Salk. 677. 
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uſe reſults back to the wife, and ſhe is 
ſeiſed as before. 


265 So where huſband and wife join- 


ed in levying a fine of the lands of the 


wife, and made different declarations of 
the uſes of ſuch fine; as both the decla- 
rations were void, it was determined 
that the fine ſhould enure to the uſe of 
the wife and her heirs. 


266. A fine was levied to the uſe of 
truſtees for ſeven hundred years, re- 
mainder to other truſtees for three hun- 
dred years, and from and after the 
death of the cognizor, to the uſe of his 
ſon for life, with remainder to the firſt 
and other ſons of ſuch ſon in tail. It 
was reſolved by the Lord Keeper, after 
conſideration had wich all the Judges, 
and a caſe that as the cognizor had 
had not limited away the freehold to 
any perſon during his own life, it re- 
ſulted back to himſelf. 


267. If a leaſe and releaſe be pleaded 
to A. and his heirs, and no conſidera- 
| tion 
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tion appears, nor any declaration of the 
uſes to which it is meant to enure, It 
ſhall be intended to be to the uſe of the 
releaſee and his heirs, but if any parti- 
cular uſe be declared upon the releaſe, 


the reſidue of tlie uſe _ n back to 
| we releaſor. | | {1 4/8 


268. Where a fine was levied ** a 
tenant for life, remainder-man in tail 
and reverſioner in fee; and a declaration 
of the uſes was made by the tenant for 
life, and the remainder- man in tail only; 
it was determined by Lord Mansfield, 


Roe v. Pop- 
ham, 


Doug. R. 24. 


that the uſe of the reverſion in fee, re- 


| ſulted to the reverſioner. 


269. Where the ſame uſe is limited 
to the owner of the eſtare which would 
have reſulted to him in caſe no declara- 
tion of that uſe had been made, the de- 
claration is void, and he takes 1 it as a 
reſulting uſe. 


a2. Aathear Aae ting: feifed.ia 
fee of the eſtate, in queſtion, in the 
O 3 county 


E. '# 
Read and 


Morpeth v. 
Errington, 
Cro. Eliz. 
321. 
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name of Fen- 


wick v. Mit- 
ford. 


Of uſes by 
implication. 
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Magrath, 
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egunty of Northumberland, conveyed the 
ſame to the uſe of his eldeſt fon Jaſper, 
and Margaret his wite, and of the heirs 
males of the body of Jaßper, remainder 
to the uſe of the right heirs of Anthony. 
It was unanimoutly reſolved, that the 
uſe limited to the right heirs of Anthony, 
was the ancient uſe in him, and was 
never out of him, and was in him as a 
reverſion to grant or charge, and fhould 
deſcend from him to his heir, as if it 
bad not been mentioned; and that the 
limitation to his right heirs, was void, 
being no more than the law vefted in 
him. 


271. The ſame rule takes place in all 
conveyances to uſes, which operate with- 
but tranſmutation of poſſeſſion, as in 
covenants to ſtand ſeiſed, and bargains 
and ſales where the uſes ariſe out of the 
eſtate of the covenantor or bargainor, 
for in theſe caſes, ſo much of the uſe as 
the covenantor or bargainor does not 


diſpoſe of, ſtill remains in him as his 
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272. A. basses ass be Kovac Pybus v. 


ro ſtand ſeiſed tolthe uſe of lis heirs male 
begotten, or- to be lbegotten on che body 
of his ſecond wife. It was determined 
that A. took an eſtate for life by impli- 
cation; for the limitation being to the 
heirs of his body, Wc. and it being 
impoſſible for him to have any ſuch 
heirs during his life, (as nemo eſi heres 


viventis) the uſe v was e of, dur- 


ing his life, | 
NS. -, 3.1 It follows from the ſame prin- 
ciple, chat where a uſe does not ariſe, 
upon a covenant to ſtand ſeiſed, or bar- 
gain and ſale, either for want of a ſufß- 
cient conſideration, or for any other 
cauſe, ſuch uſe remains in the cove- 
nantor. 


| 4 274. If A. covenants that in conſider- 
ation of B,'s being his ſon, he ſhall have 
his eſtate for life, and after his death, 


Mitford, 
1 Vent, 372. 


1 Rep. 154. 
a. and b. 


Idem. 


04 in 


Idem. 


_- grounds of raiſing theſe, uſes are ſeveral, 
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in conſideration uf C.'s having paid him 


one hundred pounds, that he ſhall have 


it in fee. Here the conſideration and 


and therefore if B. refuſes A. ſhall retain 
the Flares and "ns a not take 0 


27 5. It ſhould however be obſerved, 


that this doctrine does not apply to uſes 
raiſed by a tranſmutation; for if a per- 
ſon makes a feoffment in fee to the uſe 


of A. for life, and after to the uſe of B. 


for life, and after to the uſe of C. in fee, 


in that caſe if A. refuſes B. ſhall take his 
his eſtate preſently; for the feoffor by 
his feoffment hath given all his eſtate 
out of him, and all the uſes are created 
out of it, as out of one and the ſame 
root; and therefore as long as any C of the 


| uſes can take effect, the feoffor ſhall 


have nothing in the land. 


276. Where a Uſe is expreſsly limited 
to the criginal owner of the eſtate; he 
will not be allowed to take any reſulting 
or implied Uſe. 


977-8 
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277 If à perſon makes a feoffment Dyer 111. b. 


in fee, to the uſe of himſelf for life, 
the fee - ſimple will remain in the fe 
for otherwiſe the feoffor would not have 
an eſtate for life according to his inten- 
tion. But if the uſe was declared to 
the feoffor in tail, it would be otherwiſe, 
for both the. eſtates might be in him 
at the ſame time. 


So if 4. makes a feoffment, to the 
uſe of himſelf for forty years, and does 
not limit any other eſtate, the fee-ſimple 
will remain in the feoffees. 


278. One Savage, being ſeiſed in fee, 
conveyed his eſtate by leaſe and releaſe, 
to truſtees and their heirs, to the uſe of 
himſelf for ninety- nine years, remainder 
to truſtees for twenty-five years, remain- 
der to the heirs male of his own body. 
It was determined that no uſe for life 
reſulted ro Savage, and therefore- that 
the remainder was void. 


279. A. 


note. 


Idem. 


Adams v. 
Savage, 


2 Salk. 679. 


Raw ley "+ 
Holland, 
2 Ab. Eq. 


753 


Vide Tippin, 
v. Colin, 


4 Mod. 350. 


Davies v. 
Speed, 
Show, Ca. 
in Parl. 104. 


Lee 
279. H. by marriage ſettlement, con- 
veyed oertain lands to the wiſe of himſelf 


For ninety-nine years, if he ſo long liv- 


ed, and after to the uſe of truſtoes for 
two hundred years, remainder to the 
uſe of the heirs male of his own body, 
rematnder to his own right theirs, — 
Tpon-a caſe referred tothe Judges of the 
court of Common Pleas, from the court 
of Chancery, they held, that no eſtate of 
freehold could reſult to A. for his life, 
by implication, becauſe another eſtate 
iz, for ninety-nine years, if he ſo long 
lived, was expreſsly limited to him, 
which would be inconſiſtent with a free- 
hold by implication. 


280. It follows from the nature of re- 
ſulting uſes, and uſes by implication, 
that they can never ariſe to any perſon 
but the e owuer of che eſtate. 


281. Huſband and wife ITY a ine 
of the wife's eſtate to the uſe of the heirs 
of the body of the huſband by the wife 
begotten, remainder to the huſband in 

| fee. 
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fee. The court held that no eſtate for 
life could reſult to the huſband; becauſe 
hw ane -e belonged to che wife. 
A ; C, ILL | | 
282. Where hive! is any circumſtance 
to ſhew the intent of the parties to have 


been, that the uſe ſhould not reſult, it 
will remain in the feoffees. 


283. A recovery was ſuffered by one 
Hummerſton, to the intent that the re- 
coveror ſhould make an eſtate to him 
and his wife for their lives, remainder 
to their eldeft ſon in tail, &c. It was 
agreed, that after the recovery ſuffered, 
the recoverors ſhould be ſeiſed to their 
own uſe, for if they were ſeiſed to the 
uſe of Hummenſton, then they could not 
make the eſtate. But Souibeut and Mray 
ſaid, they ought to do this in conveni- 
ent time, otherwiſe the uſe would re- 


ſal to the perſon againſt whom the re- 


arp was had. 


284. A Hoffen was made by A. on 
conditivti to convey to A. for life, re- 
mainder 


Hammer- 
ſton's caſe, 
Dyer 166. 2, 
note, 


Winning- 
ton's caſe, 


Jenk. 253. 


Lord Altham 


Angleſea, 
Gilb. R. 16. 
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mainder to the eldeſt ſon of A. in fee. 
It was reſolved, that no Uſe reſulted 
to A. for if ſo, then the eſtate would 
veſt by the ſtatute of uſes, and the 


feoffee could not make an eſtate to A. 
and his ſon. 


285. A tenant in tail levied a fine to 
J. S. and his heirs, in order to make 
him tenant to the præcipe in a recovery, 
but no uſe was declared on the ſine. 


Seven years after a writ of entry was 
brought againſt J. S. who vouched the 
cognizor of the fine, and a common re- 
covery was thus regularly ſuffered. — 
The queſtion was, whether J. S. had an 
eſtate of freehold in him at the time of 
the recovery. 


It was contended, that although the 
legal eſtate paſſed . by the fine to F. S. 
yet as no uſe was declared, it reſulted 
back to the original owner of the eſtate ; 
ſo that J. S. had no eſtate in the lands 
when the recovery was ſuffered, and 

+ therefore 
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therefore was not a good tenant to the 


bræcipe. 
But it was held by Lord Chief Juſtice 


Holt and all the other Judges, that when 


a fine was levied, or a feoffment made, 
to a man and his heirs, the eſtate was in 
the cognizee or feoffee, not as an Uſe, 
but by the common law, and might be 
averred to be ſo; and as in this caſe the 
intention of the fine plainly appeared to 
be, for the purpoſe of making a tenant 
to the præcipe, the uſe and eſtate ſhould 
be allowed to have veſted in J. S. and 


not to have reſulted to the cognizor of vide Dougl. 


the fine. 


286. Where a tenant in tail ſuffers a 


recovery of his eſtate without declaring 
the uſes thereof, it has been doubted 
whether the uſe. which reſults ro him, is 
in tail, or in fee. | 


KC ' * 4 % 
A 


covery without conſideration, and no uſe 
! 18 


language of the old books is, that 
where there is a feoffment, fine or re- 


Rep. 25. 


What uſe re- 
ulis to a te- 
want in tail. 


1 Will. R. 
19. 


Latch. $2. 


Palm. 359. 


ration of Uſes, the preſumption is, that 
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is declared, thoſe aſſurances ſhall enure 
to the old Uſes. ern 


287. In the caſe of Argol v. Cheney, 
a father, tenant for life, and the ſon te- 
nant in tail, joined in ſuffering a com- 
mon recovery; but the father only exe- 
cuted the deed declaring the Uſes, The 
court directed the jury to find the Uſes, 
according to the eſtates which the par- 
ties had at the time of ſuffering the re- 
covery. | 


288. In the caſe of Waker v. Snow, a 
father tenant for life, and a ſon tenant 


in tail, ſuffered a common recovery, 


without any declaration of Uſes. It was 


held that the recovery ſhould enure to 
the former Uſes. 


289. The doctrine laid down in the 
above caſes is liable to great objections, 
for as reſulting uſes are guided by the 
intent of the parties, where a tenant in 
tail ſaffers a recovery without any deela - 


this 
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this act wus done for the parpoſe of ac- 
quiring the abfolute dominion over his 
eftate, as it cannot be ſuppoſed that he 
would go to the expence of ſuffering a 
recovery, if he is only to acquire the 
ſame eſtate which he had. before; and 
the determination of Sir Feſeph! Ju 
in the caſe of Nightingale v. Ferrers, is 
a. direct and poſiu ve authority in point 
to prove that where a tenant in tail ſuf- 
fers a recovery without any declaration 
of Uſes, the reſulting Uſe is to him in 
fee. 


290. In that caſe it appears, that the 
eſtates of which the recovery was ſuf- 
fered, had deſcended to the only daugh- 
ter of Robert the ſon, who had joined 
his father in the recovery, and had not 
declared any Uſes of his eſtate in re- 
mainder. Now if the recovery had 
enured as to Robert the ſon's eſtate, to 
the old uſes, he would have been tenant 
in tail male, with remainder to his bro- 
thers in tail male, ſucceſſively, and upon 
his death without iſſue male, the eſtate 
would 


Ante ſ. 204. 
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would have veſted in his next brother, 
and not in his daughter. But it ap- 
pears to have been ſo fully admitted by 
the counſel of the Lord Ferrers, who was 
party to that ſuit, and who was a youn- 
ger brother of Robert the ſon, who ſuf- 
fered the recovery, that in caſe of no 
declaration of uſes, the uſe and eſtate 
reſulted to Robert the ſon in fee; that _ 
the only point for which they conend- 
ed was, that the articles executed by 
Robert the ſon, while an infant, and un- 
der which they claimed, amounted to a 
good declaration of the uſes of the re- 


covery, FH, 
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